
INTRA VIRES

UNIVERSITY OF TORONTO

UNDERGRADUATE 
LAW JOURNAL

A publication by the University 
of Toronto Pre-Law Society

Winter 2018
Issue 3.1



is proud to present Issue 3.1 of Intra Vires 

www.utprelaw.org

The University of Toronto Pre-Law Society



Editor-In-Chief
KELSEY WISEMAN

Editorial Board

Managing Editor
HELEN HAYES

Senior Editors

MARISA BALLEANI
SHANNON MASCARENHAS

ANDREW NEAYEM

Junior Editors
SASHA ARISTOTLE

YAKIN EBSIM

TANZIM RASHID
JENNA WALSH

EMILY CHU





Contents

An Overview and Critical Evaluation of Bill C-36
Ammar Hasan

21

The Application of International Law on Security Council 
Authorized Economic Sanctions
Andrew Liu

34

Why Has Corporal Punishment Not Been Fully Prohibited in 
South Korea and How Can This Change?
Henry Rhyu

53

Punishing the Press
Joudy Sarraj

64

Rethinking R2P: The Curious Paradox of Libya and Syria
Sophie Barnett

6

Legal Representation Under the Shroud
Teodora Pasca

44



6

RETHINKING R2P

Sophie Barnett



7

INTRODUCTION
Over the past fifteen years, 

the Responsibility to Protect (R2P) 
– an emerging international norm 
that reconceptualises  sovereignty 
to include a responsibility to protect 
civilians – has been recognized by 
the international community as a 
guiding principle for responding to 
state-sanctioned human suffering. 
At the heart of R2P’s legitimacy 
lies the UN Security Council 
(UNSC), the sole actor able to 
transfer this responsibility to the 
international community, should a 
state fail to uphold it.1 Yet, while 
R2P has become increasingly 
apparent in UN discourse, it still 
faces practical challenges in its 
application and lacks universal 
internalization, especially 
where crises require a forceful 
response. Given the importance 
of addressing humanitarian crises 
effectively, this paper analyzes 
the UNSC’s invocation of R2P in 
Libya and Syria, which have come 
to be known as R2P’s ultimate 
test cases. In doing so, it identifies 
problems with implementation and 
outlines how R2P’s effectiveness 
could be improved. This paper 
argues that as the aforementioned 
cases illustrate, R2P somewhat 

guides the UNSC’s responses to 
humanitarian crises, but current 
disagreement among member 
states over the centrality of force 
and the bounds of intervention 
undermines its full realization.
A BRIEF HISTORY OF R2P 

R2P was first articulated 
in 2001 by the International 
Commission on Intervention and 
State Sovereignty (ICISS).2 3  The 
ICISS sought to bridge North and 
South perceptions of humanitarian 
intervention to better address 
human rights tragedies and prevent 
“future Rwandas and Kosovos.”4 
Specifically, it refocused the debate 
“not on ‘the right to intervene’ 
but on ‘the responsibility to 
protect’.”5 Sovereignty implies 
a responsibility to protect 
populations from harm. However, 
“where a population is suffering 
from serious harm” and the state 
is “unwilling or unable to halt 
or avert it,” the international 
community has a responsibility to 
prevent, react, and rebuild.6

After some adjustments, the 
UN unanimously adopted R2P in 
the 2005 World Summit Outcomes. 
In this version, R2P’s jurisdiction 
was limited to instances of crimes 
against humanity, ethnic cleansing, 
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genocide, and war crimes.7 
Additionally, it rejected ICISS’ 
suggestion that other bodies be 
authorized to “legitimize military 
intervention for human protection 
purposes”8 when the UNSC could 
not. These compromises “reflected 
the determination of certain 
states, particularly those from the 
global South [who were skeptical 
of Western-led humanitarian 
interventions] … to protect their 
sovereign prerogatives.”9

In 2009, UN Secretary-
General Ban Ki-moon outlined a 
three-pillar approach to R2P:

“Pillar one is the 
enduring responsibility 
of the State to protect 
its populations, whether 
nationals or not, from 
[the four aforementioned 
crimes] and from their 
incitement … Pillar two 
is the commitment of the 
international community 
to assist States in meeting 
[these] obligations … 
[and] Pillar three is 
the responsibility of 
Member States to respond 
collectively in a timely 
and decisive manner 
when a State is manifestly 
failing to provide such 
protection.”10

Now the dominant interpretation of 
R2P, this approach also distances 
the doctrine from militaristic 
humanitarian intervention by 
emphasizing the preventative 
aspects of pillars one and two.11 
However, soft and hard versions 
of pillar three were also included 
in response to earlier invocations 

of R2P that over-emphasized state 
responsibility and legitimized 
non-intervention in Darfur.12 
Notably, the three-pillar approach 
also excludes a responsibility to 
rebuild: the civilian protection 
mandate omits regime change.13 

 R2P has directly and 
indirectly become the “lingua 
franca”14 for debating civilian 
protection, compelling politicians, 
activists, and scholars to assess the 
progress of its normative adoption. 
In particular, R2P’s applications in 
Libya and Syria during “situations 
where force was used, or arguably 
should have been … have come to 
define how R2P is understood and 
received.”15 However, analyses 
of these cases mostly focus on 
normative and legal questions, 
rather than the “practical 
challenges of conducting such 
operations.”16 Thus, this paper 
assesses R2P’s invocation in both 
Libya and Syria to understand 
how it could have been used more 
effectively. 
LIBYA: AN R2P SUCCESS?
 As the Arab Spring 
reached Libya on February 15, 
2011, protests in Benghazi quickly 
morphed into a national uprising 
against the Gadhafi regime.17 
In response, Gadhafi’s forces 
unleashed lethal force to crush 
unrest, killing 233 people by 
February 20.18 From the start of 
the crisis, R2P principles guided 
the UN’s response.19 On February 
26, the UNSC unanimously 
adopted Resolution 1970, which 
emphasized Libya’s pillar one 
“responsibility to protect its 
population”20 and instituted pillar 
two obligations including an arms 
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embargo, asset freezes, travel bans, 
and a referral to the International 
Criminal Court.21 Resolution 1970 
aimed to pressure Gadhafi through 
peaceful means, but ultimately 
proved ineffective.22 
 The UNSC thus adopted 
Resolution 1973 on March 17.23 

Pillar three was finally considered: 
Resolution 1973 authorized 
member states to exercise “all 
necessary measures,” including 
coercive military action, to protect 
civilians and imposed a no-fly 
zone.24 Two days later, a NATO-led 
aerial bombardment on Gadhafi’s 
forces began under Operation 
Unified Protector (OUP).25 OUP 
was successful in halting Gadhafi’s 
assault on Benghazi and within 
the mandate of Resolution 1973 to 
protect victims. Libya was quickly 
identified as a great success for 
R2P: Ki-moon argued Resolution 
1973 “affirms, clearly and 
unequivocally, the international 
community’s determination to 
fulfill its responsibility to protect 
civilians from violence perpetrated 
by their own government.”26 

Yet as violence spread to 
other cities, other acts of OUP 
intervention emerged outside 
of the resolution’s pillar three 
mandate to protect civilians. In 
addition to being responsible for 
the deaths of civilians,27 OUP 
also assisted rebels in capturing 
Gadhafi and gaining control of 
Tripoli. Some OUP contributors 
also provided rebels with military 
advice. This violated the spirit of 
Resolution 1793, which assumed 
neutrality among interveners. In 
New York, some member states 
argued that R2P was abused 

by Western powers to achieve 
regime change.28 While the US, 
UK, and French leaders argued 
it was “impossible to imagine a 
future for Libya with [Gadhafi] in 
power,”29 none raised this point in 
the UNSC, aggravating mistrust 
among member states.30 
 Additionally,  the passing 
of Resolution 1973 “suggests 
greater consensus than actually 
existed.”31 France, the UK, and 
the US successfully framed how 
the issue was interpreted, and 
the speed with which the crisis 
deteriorated reduced other states’ 
ability to challenge it. That five 
members – Russia, China, Brazil, 
India, and Germany – abstained 
reflects disagreement over how to 
respond and legitimate concerns 
over whether military force was 
appropriate. This lack of consensus 
likely exacerbated the confusion 
over what an intervention in the 
name of R2P entailed. As OUP 
highlighted, a failure to clearly 
delineate the implications of 
intervention beforehand has 
consequences for the very civilians 
targeted for protection. In pursuing 
Gadhafi’s removal, OUP opened a 
“Pandora’s box”32 of problems as 
a power vacuum emerged and a 
battle among rebel groups to fill 
it ensued. Growing lawlessness, 
terrorism, and banditry identified 
Libya as a “pre-failed state”33 by 
December 2011. The crisis, no-fly 
zone, and OUP ended around that 
time;34 however, the humanitarian 
crisis has continued to worsen.35 
SYRIA: RIP R2P?36

 Similarly inspired by the 
Arab Spring, protests broke out in 
January 2011 in Syria against the 
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Assad government.37 However, 
the peaceful civilian uprising 
morphed into an armed civil war 
causing forced displacement on a 
scale unseen since World War II. 
To crush protestors, the Syrian 
army used violence, and later, 
chemical weapons.38 Hezbollah 
and Al Qaeda-affiliated militias 
also began fighting on behalf of 
Assad and certain rebel groups, 
respectively.39 By January 2014, 
the Assad regime and rebels had 
committed mass atrocities, and by 
April, ISIS was colluding with the 
former. Given ISIS’ “barbaric and 
violent methods of operation, the 
humanitarian atrocities in Syria 
only stood to escalate.”40 In 2017, 
ISIS no longer holds significant 
territory in Syria, however, the 
human suffering it has aggravated 
continues to unfold.41

Occurring alongside the 
Libyan crisis, the Syrian conflict is 
a “tragic example of dysfunction 
and deadlock”42 within the UNSC. 
While it “demonstrated acute 
cognizance of how the situation 
on the ground fulfilled the criteria 
demanding the invoking of 
R2P,”43 the UNSC failed to act 
accordingly. The US, UK, and 
France expressed disapproval of 
the Assad regime, but between 
March 2011 and July 2012, Russia 
and China vetoed three UNSC 
resolutions to activate pillar two 
obligations. The BRICS members, 
all on the UNSC, also opposed 
intervention, emphasizing that 
“the Libyan experience … [must 
not] be reproduced in Syria.”44 

In September 2013, the 
UNSC finally adopted Resolution 
2118, which condemned the 

Assad regime’s use of chemical 
weapons, identified its violations 
of international law, and called for 
an investigation.45 On February 22, 
2014, the UNSC also authorized 
humanitarian aid deliveries 
through Resolution 2139.46 In 
2015 and 2016, it passed 10 
additional resolutions, demanding 
compliance with international law, 
authorizing more aid, condemning 
further use of chemical weapons 
and other attacks against civilians, 
and/or calling for a ceasefire.47 

Each resolution avoided direct 
references to R2P and only 
indirectly emphasized the first and 
second pillars. None mentioned 
pillar three, despite ample 
evidence indicating it was needed.

Three distinct factors 
help explain the UNSC’s “failure 
to protect”48 in Syria. First, the 
backlash resulting from OUP 
emboldened skeptical members – 
such as China and Russia – to favour 
non-intervention, undermining 
the UNSC’s ability to authorize 
the use of force.49 Second, the 
strength of the Russo-Syrian 
alliance and Russia’s geopolitical 
interests in the region meant 
that any proposal for Western-
led intervention, especially after 
Libya, was vetoed.50 Finally, the 
conflict’s nature morphed from 
state-sanctioned violence into a 
proxy war between Saudi Arabia 
and Iran. This meant that while 
it was initially eligible for an 
R2P-based response, inaction and 
deterioration pushed the conflict 
outside of R2P’s mandate.51 
IMPROVING R2P 
EFFECTIVENESS

In Libya, R2P fostered 
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mission creep; in Syria, it was 
ineffective and over-focused 
on pillars one and two. Both 
cases evidence confusion over 
the centrality of force to R2P’s 
meaning, creating a paradoxical 
situation where R2P fails to 
adequately protect civilians 
from harm. The international 
community faces what Hobson 
calls, “the intervener’s dilemma.”:  
if there is no intervention, and 
disaster follows, the lack of 
action is widely condemned; 
but if there is intervention, and 
the manner in which it unfolds 
subsequently undermines the 
original humanitarian logic, this 
is also deeply troubling.”52 R2P 
would likely have been more 
effective in Syria and Libya had it 
been conceived and implemented 
with greater consideration of the 
global political context.

Importantly, the Western 
powers should have recognized 
the  global power shift towards 
the BRICS nations, all of whom 
mistrust Western-led military 
intervention and R2P. Born at 
liberalism’s peak, R2P’s future 
is not guaranteed, so BRICS 
support is critical in allowing 
for  the full realization of R2P 
as a norm within international 
law. Notwithstanding, the threat 
of force adds backing to earlier 
peaceful attempts to end violence 
and hence, intervention cannot 
be divorced from R2P without 
undermining its legitimacy. Thus, 
a “humble approach”53 to R2P-
guided interventions representing 
a West-BRICS compromise would 
likely have fostered broader 
international support. A degree of 

compromise may have improved 
cooperation among members 
of the international community 
in responding to the Syrian 
and Libyan crises, increasing 
operational effectiveness. 

At the core of this approach 
is a detailed consideration of 
the potential consequences of 
intervention before it is used.54 
This includes being “cognisant 
of the danger that good intentions 
may be unravelled by unforeseen 
consequences.”55 As Libya 
demonstrated, failing to appreciate 
this danger can hurt the people 
that intervention sought to protect. 
There was evidence that Libya 
lacked the necessary conditions 
to transition to democracy, rebel 
forces were unreliable, Gadhafi’s 
removal would be dangerous, 
and the international community 
would fail to adequately address 
these problems.56 Not only did 
this oversight have devastating 
consequences in Libya, it also 
undermined the UNSC’s ability 
to address the Syrian conflict in 
its early stages. Careful planning 
beforehand could have improved 
R2P’s application in both cases.

Additionally, the 
effectiveness of R2P would 
have been improved had the 
conditions under which specific 
kinds of limited intervention 
may be permitted been clearly 
outlined in advance. In this way, 
mutual understandings might 
have been achieved at the outset, 
reducing incentives to veto, or 
increasing tendencies to abstain 
from, resolutions in line with 
R2P principles. Similarly, greater 
consensus may have been achieved 
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on the use of R2P if pillar three 
had been defined as primarily soft 
in nature, with hard power as a 
truly final resort, to be authorized 
only by a subsequent resolution. 
These changes could have created 
an environment capable of better 
reacting to the Libyan and Syrian 
crises by forging a truly united 
front and reducing the likelihood 
of deadlock. 

A humble approach also 
includes a genuine commitment to 
adhere to operational objectives. 
In Libya, the potential for regime 
change was not addressed before 
the intervention and in hindsight 
should have been clearly excluded 
from R2P given the resulting 
damage to the credibility of 
the process. Ideally, the West 
should have prioritized gaining 
the BRICS’ trust by abandoning 
all interpretations of R2P other 
than those concerning civilian 
protection. The cost of the breach 
of trust in Libya was the failure to 
invoke R2P invocation in Syria. 
While regime change may have 
been the real solution, it should 
have been disassociated from 
R2P and left for consideration in 
other fora. The UNSC could have 
better addressed the potential 
for abuse of Resolution 1973 
by adopting the principles that 
were subsequently formalized 
in the Brazilian “Responsibility 
while Protecting” criteria for 
authorization, implementation, 
and review of intervention for 
humanitarian purposes. This 
would have improved the chances 
of R2P’s effectiveness in Syria.57

CONCLUSION
 While R2P has made 

important advancements over 
the past fifteen years, mistrust 
and disagreement among the 
international community over 
its meaning and boundaries 
have undermined its progress. 
As the cases of Libya and Syria 
demonstrate, national interest and 
political differences potentially 
inhibit the effective use of R2P. 
Importantly, the global power 
shift towards the BRICS and the 
veto-ridden UNSC highlights the 
necessity for clarifying R2P’s 
mandate. The international 
community should work within 
the constraints of the existing 
international system and adopt a 
humble approach to R2P rooted 
in mutually acceptable definitions 
of sovereign responsibility. While 
diverging interests may still 
prevent action, the reality is that 
only with consensus and trust can 
R2P remain relevant in responding 
to humanitarian crises.
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INTRODUCTION 
 In the past few years much 
debate has surrounded Canada’s 
landmark legislation on the 
legal regulation of prostitution, 
Bill C-36. While some scholars 
acclaimed the policy for its 
approach, others criticized the 
bill for reiterating many of the 
problems which have plagued the 
Bedford v Attorney General of 
Canada decision. After examining 
the bill and the vast scholarship 
written on the matter, this paper 
will argue that, regardless of the 
amendments made following 
Bedford, Bill C-36 remains 
ineffective because it puts the 
safety of sex workers at risk. Even 
though the main objective of Bill 
C-36 is to eradicate prostitution, 
the bill would not deter sex work 
by merely “going after” the 
purchasers, since prostitution is a 
profession that many sex workers 
seek in order to, inter alia, reduce 
personal monetary strain. In order 
to substantiate these claims, this 
paper will provide an overview 
of Bill C-36, the Bedford case, 
the bill’s rationale, and how it 
operates. Secondly, it will address 
the safety risks that the bill poses 
on sex workers. Thirdly, it will 

examine how general strain theory 
can be used to explain prostitution, 
and illustrate how Bill C-36 would 
fail to eradicate prostitution by 
merely going after the purchasers. 
Lastly, this paper will propose 
how Bill C-36 should be amended 
to remedy the issues referred to 
by many scholars, reports, and 
research.
 Bill C-36, also known as 
the Protection of Communities 
and Exploited Persons Act, was 
introduced on June 4th of 2014 by 
the Minister of Justice (Attorney 
General) Peter Mackay under 
Prime Minster Harper’s (majority) 
Conservative government 
(Department of Justice 2017; 
Artuso 2014; Raj 2014). The 
bill received Royal Assent on 
November the 6th of 2014 and 
came into force on December 
6th of 2014 (Department of 
Justice 2017). This bill operates 
continually throughout Canada 
and it aims to treat prostitution as 
a “form of sexual exploitation that 
disproportionately impacts […] 
women and girls” (Department of 
Justice 2017). The main purpose 
of this bill is to protect individuals 
who are selling their sexual 
services, to protect communities, 
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specifically children, from the 
detrimental effects caused by 
prostitution, and to reduce the 
demand of prostitution overall. 
The bill aims to achieve these 
objectives “by targeting those who 
create the demand for [prostitution] 
and those who capitalize on 
that demand,” consequently 
victimizing those who sell their 
services (Department of Justice 
2017).
WHY THE BILL WAS 
INTRODUCED AND ITS 
RATIONALE
 Bill C-36 was introduced 
as a legislative response to the 
Supreme Court’s findings to the 
Bedford v. Attorney General 
of Canada case on the 20th of 
December 2013. In the Bedford 
case, “current or former sex 
workers,” Terri-Jean Bedford, 
Valerie Scott, and Amy Lebovitch, 
contended that Bill C-46, which 
criminalized numerous activities 
relating to sex work, included 
three provisions of the Criminal 
Code that infringed upon 
their rights to safety under the 
Canadian Charter of Rights and 
Freedoms (Department of Justice 
2017; Supreme Court of Canada 
2013). After a revision of their 
application, the Supreme Court 
addressed three Criminal Code 
offences relating to prostitution 
that were deemed unconstitutional 
“on the basis that they violated 
section 7 of the Canadian Charter 
of Rights and Freedoms.” More 
specifically, section 7 “protects the 
rights to life liberty and security of 
the person and the right to thereof 
except in accordance with the 
principles of fundamental justice” 

(Department of Justice 2017). 
Consequently, the problematic 
offences were the “prohibition 
on keeping or being in a bawdy 
house for purposes of prostitution 
(section 210); prohibition on 
living on the avails of prostitution 
(paragraph 212(1)(j)); and 
prohibition on communicating in 
public for purposes of prostitution 
(paragraph 213(1)(c)).” The Court 
found that the legislative objectives 
of these offences that intended to 
“[address] public nuisance and 
community harms associated with 
prostitution,” “[increased] the 
risks of harm experienced by sex 
workers” since they infringed on 
their right to security (Department 
of Justice 2017). Additionally, 
the Court found that the offences 
were aimed at targeting third party 
exploitation of sex workers, which 
implied that the legislations did not 
intend to deter prostitution more 
generally (Department of Justice 
2017). In light of these findings, 
Bill C-36 was introduced. The 
overall objective of the bill was 
to remedy the issues addressed 
by the Court and to “reduce the 
demand for prostitution with a 
view to discouraging entry into 
it” (Department of Justice, 2017). 
The rationale of Bill C-36 was that 
the policy presented a shift from 
treating prostitution as a public 
nuisance to treating it as a form of 
sexual exploitation. Consequently, 
Bill C-36 victimizes sex workers 
by going after the purchasers of 
sexual services who “capitalize 
on that demand, third parties who 
economically benefit from the sale 
of those services both cause and 
perpetuate prostitution’s harms” 
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(Department of Justice 2017).
HOW THE BILL OPERATES
 Since the main objective 
of Bill C-36 is to reduce the 
demand for sexual services, the 
bill enforces purchasing offences 
that criminalize “those who create 
the demand for prostitution” - 
the purchasers (Department of 
Justice 2017). Under Section 
286.1 specifically, the purchasing 
offence “prohibits obtaining 
sexual services for consideration, 
or communicating in any place 
for that purpose” (Department of 
Justice 2017). In order to ensure 
that sexual services are not being 
publicly communicated with 
potential clients, Bill C-36 also 
imposes an advertising offence. In 
particular, section 286.4 dictates 
that “knowingly advertising an 
offer to provide sexual services 
for consideration” through any 
form of media is prohibited, 
however, those soliciting their 
own services are exempt from this 
offence (Department of Justice 
2017). Moreover, Bill C-36 also 
aims to discourage third party 
involvement. As such, the bill 
includes a section that “prohibits 
the development of economic 
interests in the exploitation of the 
prostitution of others.” Section 
286.2 of the material benefit 
offence criminalizes receiving 
any material benefit obtained from 
the purchasing offence with the 
exceptions of those who have a 
“legitimate living arrangement” 
or a moral or legal obligation, and 
“in consideration for a good or 
service that is offered informally” 
(Department of Justice 2017). 
Additionally, Bill C-36 aims 

to prohibit the “procurement 
of persons for the purpose of 
prostitution” under section 286.3 
which states that procuring, 
recruiting, or concealing persons 
for the purpose of prostitution 
is prohibited (Department of 
Justice 2017). Furthermore, the 
bill aims to protect communities 
and especially children from 
the exposure of prostitution by 
proposing a “summary offence 
that would have criminalized 
communicating for the purposes 
of selling sexual services in 
public places where children 
can reasonably be expected to 
be present.” Section 213 (1.1) 
specifies these places as areas close 
to playgrounds, daycare centers, 
and school grounds (Department 
of Justice 2017). 
 Despite the amendments 
that were made after the Bedford 
case, Bill C-36 continues to 
treat sex work as a detriment 
to society. The strategy of the 
bill is to prioritize community 
interest by moving sex work from 
the public to the private sphere 
which poses a high safety risk on 
sex workers (Campbell, 2015). 
Hence, policies forbidding sex 
workers’ public presence “in the 
name of preserving community 
interests” indicates that “[sex 
workers’] visibility is presented 
as destabilizing, offensive threat 
to public space” (Campbell 2015: 
37; 40) For that reason, Campbell 
notes that sex work will continue 
“in the shadows” which increases 
the opportunity for violence 
against sex workers (2015). 
This is problematic because, as 
government statistics indicate, 
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most homicides of sex workers take 
place in private spaces, including 
49% in private residences and 
vehicles. Statistics also show that 
violent incidents experienced by 
sex workers in private settings 
have increased since 2014, which 
suggests that the use of private 
space is increasing as well 
(Rotenberg 2016). Furthermore, 
bans on communication for selling 
or buying sex forces exchanges 
to occur in an expedited fashion. 
Secretive and rushed negotiations 
can lead to hostile exchanges, 
which also puts the safety of the 
sex worker at risk (Campbell 
2015). Reports suggest that 
perpetrators of violence against 
sex workers often have prior 
criminal convictions which is an 
issue that could be foreseen if the 
transaction between the purchaser 
and the sex worker was regulated 
through procedures that impose 
background checks (Rotenberg 
2016).
 Treating prostitution as 
a nuisance can result in serious 
social implications. Beyond the 
physical violence that sex workers 
might face, the stigmatization 
of sex workers can result in 
emotional damages that would 
discourage sex workers from 
disclosing information to the 
police (Campbell 2015). This 
is problematic because most 
homicide cases committed against 
sex workers go unsolved because 
the perpetrators are unknown; 
hence it is imperative for sex 
workers to inform police with the 
necessary information on potential 
leads (Rotenberg 2016). Campbell 
notes that sex workers often do 

not report abuses committed 
against them due to stigma, and 
the shame associated with being 
a sex worker might prevent them 
from seeking help or exiting the 
profession altogether (2015). 
The repercussions of this social 
stigma can be further noted in a 
Canadian Commission of Inquiry 
Report that outlines the failure of 
the police and other government 
agencies to investigate the 
murder and disappearance of 
67 Aboriginal women, “most of 
whom had connections to the sex 
trade in Vancouver’s Downtown 
Eastside.” The report shows 
the “social perceptions of these 
women as transient nobodies living 
high risk lifestyles” explaining the 
“indifference and negligence that 
characterized state responses to 
these women’s disappearances and 
murders” (Campbell 2015: 42). 
 Early criminological 
attempts to explain prostitution 
posited that sex workers were 
“intrinsically deviant” due to 
biological and psychological 
defects (Bucher et al. 2015: 436). 
In many cultures, sex workers 
have historically been seen as 
immoral beings that choose to 
engage in sex work because of 
their excessive promiscuity and 
low moral values (Bucher et al. 
2015). Decades after, Agnew’s 
strain theory was introduced 
and provided an alternative 
explanation as to why sex workers 
engage in sex work (Bucher et al. 
2015). As the general strain theory 
explains, “stressors increase the 
likelihood of negative emotions 
like anger and frustration. These 
emotions create pressure for 
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corrective action” in which crime 
or other unconventional means 
are sought to reduce this strain 
(Agnew 2001: 319). Through 
the use of strain theory, Agnew 
states that prostitution becomes a 
“behavioural form of coping [since 
it is an] action that attempts to 
reduce strain itself” (Bucher et al. 
2015: 438). Building onto Agnew’s 
work, Bucher et al. discerned from 
numerous studies and reports 
that “a variety of life stressors, 
such as economic pressures, 
victimization, drug abuse, and 
family conflict, [are all] correlated 
with engagement in prostitution” 
(2015: 435). Even though any 
kind of strain can compel people 
(women specifically) to engage in 
sex work, Bucher et al. note that 
economic need is often cited as a 
major factor to enter and continue 
prostitution. While some sex 
workers engage in sex work due 
to strain from relative deprivation, 
Bucher et al. argue that most sex 
workers are compelled to engage 
in prostitution due to absolute 
deprivation (2015). Additionally, 
many feminist theorists concur 
with Agnew’s strain theory and 
argue that, “girls and women 
engaging in prostitution are seen to 
be responding to a set of economic 
and social limitations” (Bucher 
et al. 2015: 437). Consequently, 
it becomes evident that “street 
prostitution,” specifically, 
becomes “a form of behavioural 
coping used to directly reduce the 
most salient strain of economic 
need” (Bucher et al. 2015:438). 
Also, Bucher et al. note that the 
strain experienced by sex workers 
or potential sex workers is “likely 

to reduce levels of social control by 
damaging familial relationships, 
isolating individuals from 
conventional social networks, and 
limiting access to conventional 
work opportunities” which 
consequently further exacerbates 
the strain that these individuals 
might be feeling (2015: 438). 
 When contextualizing 
general strain theory by examining 
reports on sex workers, it becomes 
clear that many sex workers come 
from a background that includes 
negative childhood experiences 
such as abuse, neglect, and 
feelings of frustration from failed 
attempts at achievement (Neff 
and Waite 2007). In the Canadian 
context in particular, government 
research shows that the majority 
of sex workers that enter sex 
work (between the ages of 16-20) 
come from a background of sexual 
abuse, absolute deprivation, 
limited education and work 
opportunities which all make 
sex work a necessity for survival 
and reducing strain (Parliament 
of Canada 2004). Additionally, 
historically marginalized people 
have become very vulnerable to 
the sex trade and exploitation by 
pimps and traffickers (Parliament 
of Canada 2004). The negative 
living conditions that minority 
communities experience, 
especially Indigenous individuals, 
forces many to resort to drug use 
or to take up professions like 
prostitution as a means for coping, 
surviving and ultimately reducing 
strain (Neff and Waite 2007). With 
the logic of the general strain 
theory, the objective of deterring 
prostitution that Bill C-36 aims to 
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achieve seems farfetched since, 
evidently, prostitution becomes 
a necessary means to reduce 
strain experienced by some sex 
workers. Thus, criminalizing the 
purchasers of sexual services will 
not deter prostitution because, 
as scholar Raymond notes, it 
would be reductionist to assume 
that purchasers alone create the 
demand for sexual services. In fact, 
Raymond re-echoed what other 
scholars have noted in this analysis, 
which is that gendered factors like 
women’s poverty, inequality, and 
lack of employment all contribute 
to sexual exploitation by recruiters 
and traffickers who seek out 
women who are experiencing 
strain (2004).
 In 2014, the Department 
of Justice conducted a poll (Ipsos 
Reid) to unpack the stance of 
Canadians on prostitution. The 
poll indicates that 75.6 percent of 
Canadians regarded prostitution as 
a harmful profession for women, 
in which “harm” accounts for the 
violence and conditions that sex 
workers work in (Boutilier and 
Maccharles 2014). Evidently, 
the issue of safety must be taken 
into consideration, and Bill C-36 
fails to do so. As Abrol and 
numerous other scholars argue, 
the “criminalization of the acts 
governing prostitution further 
exacerbates the harms experienced 
by women” (2014). Hence, I 
propose that in order to ensure the 
safety of sex workers and deter 
the exploitation of sex workers 
by third parties the bill must 
completely legalize prostitution 
and treat sex work in a manner that 
is similar to any other conventional 

profession. To contextualize my 
claim, criminologists Lowman 
and Louie explain that legalization 
“entails the specific regulation 
and licensing of consensual adult 
prostitution in brothels or other 
venues, combined with various 
criminal prohibitions” (2012: 246). 
Legalizing sex work in Canada by 
“regulation through criminal law 
can provide an enhanced safety 
environment in the workplace, 
[and] ensure women become 
legitimate employees receiving all 
government benefits” (Abrol 2014: 
7). Additionally, by legalizing 
sex work, the government would 
“[take] over the role of the pimp 
through the regulation of women’s 
wages, work conditions, and 
wellbeing” (Abrol 2014: 8), 
making the roles of pimps and 
johns no longer necessary. As 
Lowman and Louie outline in a 
study on public opinion regarding 
prostitution law in Canada, “61% 
of respondents thought that zoning 
would be an appropriate way of 
regulating street prostitution and 
63% favoured licensing of sex 
workers” (2012: 250). Thus, even 
though the public is torn about the 
decriminalization of prostitution, 
the majority of Canadians are in 
favour of government regulations 
and licensing as a means of 
ensuring the safety of sex workers 
(Lowman and Louie 2012). 

To illustrate how this 
would work, the success of the 
Dutch model in the Netherlands 
is worth examining. The Dutch 
model for legal prostitution 
exemplifies a system which could 
similarly operate in Canada (Abrol 
2014: 4). In order to do that, the 
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government forced regulations 
by issuing licenses “to control 
businesses such as brothels and 
bawdy houses” (Abrol 2014: 4). 
As Abrol mentions, those “permits 
forced business owners to maintain 
healthy and safe conditions for sex 
workers in their place of work, as 
well as follow the criteria outlined 
by the government” (2014: 4). 
This method of legalization have 
proven to be successful according 
to the Dutch government because 
they “virtually eliminated illegal 
and unlicensed business” (Abrol 
2014: 4). Another foreign example 
that has proven successful in 
legalizing sex work is the Nevada 
model in the United States of 
America. In this model, the state 
only permits sex work to occur 
in brothels and bawdy houses, 
while street prostitution remains 
criminal in all its forms (Abrol 
2014). As research outlined by 
Abrol indicates, this legalization 
model in Nevada have proven to be 
successful in “ensuring the safety 
and health of sex workers” by 
regulating brothels through local 
licenses that enforce background 
checks and other safety measures 
(2014: 5). Evidently, if government 
and policy makers decide to 
take a legalization approach 
to prostitution legislation in 
Canada, such policy reform would 
appeal to the public’s concern of 
safety regarding sex workers. 
Additionally, the data gathered 
from the prostitution models 
of the Netherlands and Nevada 
might indicate that legalizing sex 
work would be a more pragmatic 
approach in ensuring the safety of 
sex workers.

 After examining the role 
that strain plays as a factor in 
individuals’ (women particularly) 
decision to engage in prostitution, 
it is integral to address sex work 
as a profession that many sex 
workers are forced into (due to 
absolute deprivation, history 
of abuse, and other detrimental 
reasons) and not as a profession 
of choice (while one, nevertheless,  
ought to heed that many women 
might consider sex work a 
choice). As Jenkins discusses in 
her report on the public opinion of 
Canadians regarding prostitution, 
even though people have become 
more open to the idea of the 
complete legalization of sex work 
throughout the following decade, 
many Canadians still believe that 
those who engage in prostitution 
do so as a choice (2010). The 
implications of this belief can 
be further noted in the scholar 
work cited above exemplified 
in the failure of the police to 
investigate the disappearance of 
the 67 Aboriginal women that 
were involved in the Vancouver 
sex trade. Given this information, 
Bill C-36 must be amended to 
educate the public by providing 
empirical data that illuminates the 
background of these sex workers. 

Treating prostitution as 
a societal issue that is deeply 
rooted in circumstances relating 
to economic deprivation, gender 
inequality, and other societal 
factors will present a more realistic 
perspective on those who engage in 
prostitution and will consequently 
evoke a better understanding of 
sex workers and ultimately public 
sympathy. This in turn will compel 
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the government to increase 
its spending on rehabilitation 
programs for sex workers and 
would also ensure that subsequent 
policies pertaining to sex work 
will take into consideration these 
societal factors. Furthermore, it 
is important to realize that Bill 
C-36 does not directly address the 
subsequent steps following sex 
worker’s exit from prostitution, 
nor does it ensure the healthy 
rehabilitation of sex workers upon 
their departure from sex work. 
To put this issue into perspective, 
Prime Minister Harper allocated 
for Bill C-36 a 20 million dollar 
budget program over the span 
of 5 years (The Canadian Press 
2014). Many criticized this 
budget as too small to tackle the 
issues associated with prostitution 
(such as rehabilitation programs). 
President of the Native Women’s 
Association of Canada Michelle 
Audit voiced her concerns 
claiming that Aboriginal women 
alone were in-need of much 
greater spending to seek change 
(The Canadian Press 2014). Chief 
of Calgary police, Rick Hanson 
notes that the 5 year budget plan 
was “woefully inadequate,” and 
that it is only appropriate as a 
“start” since “the underlying 
causes of prostitution- child abuse, 
drug addiction and domestic 
violence- need to be addressed, 
and the agencies that deal with 
these problems need more help” 
(The Canadian Press 2014). Thus, 
I propose that Bill C-36 could 
alleviate budgetary constraints 
and could become more effective 
by including non-governmental 
organizations and non-for-profit 

organizations that work towards 
providing rehabilitation programs 
to sex workers. 

A possible solution would 
be to partner with the government-
funded Federal Victims Strategy 
that provides funding to non-
government and non-for-profit 
organizations (Department 
of Justice 2016). The Federal 
Victims Strategy seeks to provide 
“grants and contributions to 
support projects and activities that 
encourage the development of 
new approaches, promote access 
to justice, improve the capacity 
of service providers, foster the 
establishment of referral networks, 
and/or increase awareness of 
services available to victims 
of crime and their families” 
(Department of Justice 2016). In 
the context of prostitution, “the 
programming measure is to assist 
all individuals wishing to exit 
from prostitution” (Department 
of Justice 2016). Hence, if the 
bill is amended to include such 
organizations, this will facilitate 
the departure of sex workers from 
prostitution and it would also cut 
down the budgetary constraints. 
The government and organizations 
under the Federal Victims Strategy 
would form a collective group to 
cooperatively ensure the healthy 
exit of sex workers from the 
profession. The efforts of such a 
collective would ultimately aim to 
reduce the strain that sex workers 
may be experiencing.
CONCLUSION
 Bill C-36 remains 
problematic despite the 
amendments that were made 
following the Bedford decision. 
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The bill is ineffective because 
it does not achieve its first 
objective of ensuring the safety 
of sex workers. The bill would 
not achieve its main objective of 
deterring prostitution by merely 
going after the purchasers because 
sex work is often sought by 
individuals who are experiencing 
strain such as negative stimuli, 
loss of positive stimuli, and/ 
or absolute deprivation. This 
means that sex work to many 
sex workers becomes a means 
of either survival or reducing the 
strain that they experience in their 
lives. Furthermore, in order for 
Bill C-36 to ensure the safety of 
sex workers, sex work must be 
legalized. By decriminalizing sex 
work and imposing regulations, 
the government would increase 
safety measures and eliminate the 
role of pimps and johns. Also, the 
bill must seek to educate people 
on the harsh reality of sex workers 
by including empirical data on 
the societal factors that compel 
them to engage in prostitution. 
To alleviate budgetary constraints 
and to ensure that sex workers 
exit prostitution in a healthy 
manner, the bill must include 
organizations such as the NGOs 
and non-for-profit organizations 
that are sponsored under the 
Federal Victims Strategy. Due to 
differences in cultures, beliefs, 
and values in Canada, the topic 
of prostitution will always remain 
controversial. It is evident that 
as time progresses, the Canadian 
public increasingly supports the 
legalization of sex work. It is 
therefore incumbent upon policy 
makers and government officials 
to begin considering the option of 

legalization and to try and tackle 
the issues pertaining to sex work 
not only rhetorically, but also in 
an honest manner that reflects the 
interests of not only the ‘average’ 
citizen but the interests of all sex 
workers.
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Former United Nations 
Secretary General (UNSG) Kofi 
Annan called economic sanctions 
a “blunt instrument” that hurts a 
vast number of civilians who are 
not their target.1 This sentiment 
is echoed by former UNSG 
Boutros Boutros-Ghali, who has 
questioned whether inflicting 
suffering on civilians in order 
to put pressure on their political 
leaders is a legitimate strategy.2 
At the heart of these apparent 
dilemmas is an uneasiness with 
collective punishment, which is 
against international law. This 
paper aims to address the implied 
incongruity, analyzing whether the 
United Nations Security Council 
(Security Council, henceforth) is 
bound by international laws when 
applying economic sanctions 
under Chapter VII of the United 
Nations (UN) Charter. The 
Security Council’s economic 
sanctions regime against Iraq in 
the 1990s will be the primary 
case study for this paper, as it 
highlights the legal question of 
whether the Security Council is 
bound by international law in the 
event of human rights violations. 
With this case study at its center, 
this paper will argue that the 

Security Council is, indeed, bound 
by international law – specifically 
the UN Charter, international 
humanitarian laws, and jus cogens 
– and that this bind, when applied 
to the Security Council’s collective 
economic sanctions, illustrates the 
incongruity between international 
human rights laws and the 
collective nature of the Security 
Council’s economic sanctions, 
even when acting under Charter 
VII of the United Nations Charter. 
 An understanding of the 
relevant facts is necessary prior to 
examining the central question of 
this paper. The Security Council’s 
main objective with the economic 
sanctions applied against Iraq in the 
1990s was “to bring the invasion 
and occupation of Kuwait by Iraq 
to an end,”3 as the Security Council 
saw Iraq’s invasion of Kuwait as a 
breach of international peace and 
security.4 Various UN agencies 
indicated that the economic 
sanctions resulted in “hundreds of 
thousands of deaths.”5 The price 
of the monthly food supply for a 
family “increased 250-fold over 
the first five years of the sanctions 
regime.”6 Additionally, many 
non-governmental organizations 
(NGOs), health specialists, 
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and human rights activists all 
concluded that the Iraq sanctions 
were a humanitarian disaster.7 
For instance, the United Nations 
International Children’s Fund 
(UNICEF), the government 
of Iraq, and local authorities 
collectively found that infant 
mortality rose from 47 per 1000 
live births before the sanctions 
to 108 per 1000 under them, and 
“under-5 mortality rose from 56 to 
131 per 1000 live births.”8 
 These realities violate 
the Fourth Geneva Convention 
of 1949 and the two Additional 
Protocols of 1977, all of which 
codify and develop the rules of 
international humanitarian law.9 
In the Protocol Additional to the 
Geneva Conventions of 12 August 
1949, and relating to the Protection 
of Victims of International Armed 
Conflicts (Protocol I), 8 June 1977, 
clause (1) states that “Starvation of 
civilians as a method of warfare is 
prohibited”10 and clause (2) states 
that “It is prohibited to attack, 
destroy, remove or render useless 
objects indispensable to the 
survival of the civilian population, 
… for the specific purpose of 
denying them for their sustenance 
value to the civilian population 
or to the adverse Party.”11 More 
importantly, August Reinisch 
argues that these aforementioned 
instruments of international 
law – the Geneva Conventions 
and their Additional Protocols 
– are considered customary 
international law, which directly 
binds organizations such as the 
UN. This alternatively requires 
that the UN “has unilaterally 
agreed to respect these rules by 

referring to them in its force 
regulations and in some of the 
agreements with participating 
states.”12 This, Reinisch argues, is 
a requirement met by the UN since, 
in the absence of existing treaty 
obligations, general international 
law – including custom or general 
principles – will bind the UN, 
and by extension, the Security 
Council.13 

Ella Shagabutdinova 
and Jeffrey Berejikian echo 
the same opinion and indicate 
that “individuals possess rights 
consistent with the norms and 
obligations of international law 
outlined in the UN Charter, and 
several multilateral human rights 
instruments.”14 The Universal 
Declaration of Human Rights 
(UDHR) “has inspired a rich body 
of legally binding international 
human rights treaties,”15 while the 
International Covenant on Civil 
and Political Rights (ICCPR), 
and the International Covenant on 
Economic, Social, and Cultural 
Rights (ICESCR) – which both 
protect fundamental human rights 
– are all legally binding because 
they are “human rights law 
arising from norms of customary 
international law and general 
principles of law as recognized 
by civilized nations.”16 Therefore, 
although the Security Council 
is empowered to use economic 
sanctions under Article 39 – which 
states that “[t]he Security Council 
shall determine the existence of 
any threat to the peace, breach of 
the peace, or act of aggression and 
shall make recommendations … 
to maintain or restore international 
peace and security”17 –  and Article 
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41, if these result in a humanitarian 
crisis (as seen in Iraq), it would 
clearly be in violation of these 
international human rights laws.18

 One counterargument 
that critics may pose in response 
to this contention is that the 
Security Council is not bound 
by any legal constraints due to 
its status as the main executive 
organ of the United Nations. The 
argument’s main conclusion is that 
the Security Council is  exempt 
from any legal restraints that 
may hinder its ability to achieve 
international peace and security. 
Moreover, the argument provides 
as one of its premises, the fact that 
the United Nations is not a party 
to the 1949 Geneva Convention, 
the 1977 Additional Protocols, or 
any other human rights treaties. 
Therefore, no human rights 
obligations or humanitarian laws 
can bind the Security Council.19 
This emphasis of politics over law 
would allow the Security Council 
to build and keep the peace 
without restraints. Additionally, 
from a textual analysis, the “literal 
and systematic interpretation of 
the Charter … does not include 
an express provision requiring 
the Security Council to respect 
international law.”20

 Reinisch refutes this 
counterargument by citing Article 
1(3), which indicates that the 
promotion of human rights is one 
of the fundamental purposes of the 
United Nations. As well, Article 55 
(c.) states that “the United Nations 
shall promote ... universal respect 
for, and observance of, human 
rights and fundamental freedoms 
for all without distinction as to 

race, sex, language, or religion.”21 
The combined reading of these 
two articles can reasonably lead to 
the conclusion that the UN would 
fail to uphold its duty to protect 
and respect human rights if any 
part of the organization, including 
the Security Council, disregarded 
the rights outlined in international 
human rights instruments such as 
the Geneva Convention and its 
Additional Protocols.22

 Another argument 
forwarded in support of the 
contention that the Security Council 
can act above international law 
when acting under Chapter VII of 
the UN Charter, is drawn from the 
combined reading of Articles 103 
and 25. Article 103 states that, “In 
the event of a conflict between the 
obligations of the Members of the 
United Nations under the present 
Charter and their obligations under 
any other international agreement, 
their obligations under the present 
Charter shall prevail,”23 while 
Article 25 indicates that, “The 
Members of the United Nations 
agree to accept and carry out the 
decisions of the Security Council 
in accordance with the present 
Charter.” The combination of 
these two articles appears to put 
the Security Council under no 
legal obligations when acting 
under Charter VII. These articles 
also show that, in the event that 
member states’ actions required 
by a Security Council resolution 
conflict with other international 
agreements or doctrines, member 
states are bound by Article 103 and 
25 to act in accordance with the 
Charter, thereby obligating them 
to follow the Security Council 
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resolutions in a perfunctory and 
unmitigated manner. 
 Boris Kondoch argues that 
this aforementioned interpretation 
derived from Articles 103 and 25 is 
not a viable position for a number 
of reasons. First, the combined 
reading of Articles 1 and 2 of the 
UN Charter with Article 24 (2), 
which indicates that the Security 
Council “…shall act in accordance 
with the Purposes and Principles 
of the United Nations,”25 
runs contrary to the narrow 
interpretation of the Security 
Council’s legal obligations drawn 
from Articles 103 and 25. One of 
the core, fundamental purposes of 
the United Nations – as laid out 
in Articles 1 and 2 – is protecting 
and upholding human rights. This 
means that the Security Council 
is required to act in accordance 
with the purposes and principles 
of the UN even when operating 
under Chapter VII. Furthermore, 
since “humanitarian law can be 
perceived as ‘human rights in 
armed conflicts’, the Council is 
also bound by rules of international 
humanitarian law.”26

 The second argument 
is based on Article 53 of the 
Vienna Convention on the Law 
of Treaties, 1969: the peremptory 
norm of general international law 
(or jus cogens). The article states 
that, “… a peremptory norm of 
general international law is a 
norm accepted and recognized 
by the international community 
of States as a whole as a norm 
from which no derogation is 
permitted.”27 Vincent Chetail 
argues that the International Court 
of Justice (ICJ) has applied jus 

cogens to humanitarian laws, such 
as fundamental human rights.28 
Specifically, in the Advisory 
Opinion on the Legality of the 
Threat or Use of Nuclear Weapons, 
the Court indicated that, “[the] 
fundamental rules [of humanitarian 
law] are to be observed by all States 
whether or not they have ratified 
the conventions that contain 
them, because they constitute 
intransgressible principles of 
international customary law.”29 
The Former President of the 
International Court of Justice, 
Mohammed Bedjaoui, also 
holds that “that the majority of 
rules of humanitarian law have 
to be considered as peremptory 
norms of international law.”30 
Additionally, the Security Council 
is bound by the human rights rules 
in the International Bill of Rights. 
These rights are non-derogable 
and are widely considered “to 
constitute binding conventional 
and customary law.”31 These 
rights can thus be classified as jus 
cogens, and apply to all Security 
Council measures, regardless of 
whether the Organization carries 
out the measures directly or by 
Member States acting under 
Security Council authorizations.32 
 Hans Kelsen, cited by 
Shervin Majlessi, offers a different 
variant of the counterargument 
levied against Kondoch and similar 
proponents. Kelsen argues that the 
Security Council’s discretion is 
boundless under Article 39 of the 
UN Charter and challenges the 
argument that Article 24 of the UN 
Charter binds the Security Council. 
Kelsen explains that Article 24 
can be summarized into two key 
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elements: “The first deals with the 
maintenance of peace and security 
by taking effective collective 
measures, and the second relates 
to the peaceful settlement of 
disputes.”33 Since conformity 
with the purposes and principles 
of the UN and international law 
was only mentioned under the 
“peaceful settlement of disputes,” 
a reasonable conclusion can be 
made that “the Security Council is 
not legally bound by the Charter to 
respect principles of international 
law when acting under Chapter 
VII, which pertains to peace and 
security.”34 Thus, the Security 
Council’s imperative under 
Article 39 of the UN Charter is to 
“maintain or restore international 
peace and security,”35 not to 
maintain or restore justice.36

 Majlessi argues against the 
submissions provided by Kelsen, 
by asserting that there would be 
no “real peace and security” if 
the Security Council achieved 
such results “at the sacrifice of 
justice.”37 Majlessi cites Judge 
Gerald Fitzmaurice’s dissenting 
opinion in the Advisory Opinion 
on Legal Consequences for States 
of the Continued Presence of South 
Africa in Namibia (South West 
Africa) notwithstanding Security 
Council Resolution 276 (1970), in 
which the learned Judge argues that 
the limitations on the powers of 
the Security Council are necessary 
because “any acutely controversial 
international situation can be 
represented as involving a latent 
threat to international peace and 
security, even where it is really 
too remote genuinely to constitute 
one.”38 This, Judge Fitzmaurice 

argues,  could lead to abuses of 
power by the Security Council.

Majlessi continues her 
argument in contention of Kelsen 
by illustrating that the Security 
Council has a duty to show and 
persuade member states that it is 
acting justly, as “the actions taken 
by the council should correspond 
to the ‘standards of legitimacy 
and fairness’ in order to gain 
the support and compliance of 
the states.”39 Former President 
Bedjaoui furthers this argument 
and says that the UN Charter and 
international law bind the Security 
Council. He explains that since the 
Persian Gulf War, “the [Security] 
Council has resumed the practice 
of citing the chapter and verse that 
form the basis for its decisions, 
thereby grounding them in the 
law.”40 He concludes that, while 
the Security Council makes 
inherently political decisions, the 
extent of its power is limited by 
legal instruments such as the UN 
Charter and jus cogens.

Erika De Wet strengthens 
the arguments posed by Majlessi 
and Bedjaoui by asserting that, 
with a combined reading of Article 
24 (2), Article 1 (1 and 3), and 
Article 2 (2) of the UN Charter, it 
is evident that the Security Council 
is bound by international law and 
is required to act in accordance 
with its principles of justice. These 
Articles have been extensively 
examined throughout this paper; 
however, De Wet offers a helpful 
and original interpretation that 
furthers the points made by the 
other authors mentioned in this 
paper. Specifically, De Wet argues 
that the principle of good faith 
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rooted in Articles 1(1) and 1(3) 
“would estop the organs of the 
United Nations from behaviour that 
violates the rights and obligations 
flowing from these articles.”41 
Moreover, he posits that, although 
the UN is not a party to any human 
rights doctrines and laws, the 
body nevertheless was responsible 
for creating them, as well as 
creating systems to oversee the 
implementation of these principles 
by member states.42 The Security 
Council, being the main executive 
organ of the UN, is thus expected 
to act in accordance with the core 
principles that the body created; 
this means that the Security 
Council cannot completely 
ignore international human rights 
standards – many of which are a 
creature of its legislative functions 
– when adopting measures under 
Chapter VII of the UN Charter.43 
 In understanding the 
substantive legal argument 
that holds the Security Council 
accountable to international 
human rights law, it is important 
to examine how this dynamic has 
played out and can be applied to 
the Security Council’s collective 
economic sanctions against Iraq 
in the 1990s. In 1990, Security 
Council Resolution 66144 

established an intensive food 
embargo on Iraq, thereby violating 
Rule 55 of the International 
Committee of the Red Cross’ 
Customary (ICRC) International 
Humanitarian Law (IHL), which 
states that “[t]he parties to the 
conflict must allow and facilitate 
rapid and unimpeded passage of 
humanitarian relief for civilians 
in need, which is impartial in 

character and conducted without 
any adverse distinction, subject to 
their right of control.”45 Under this 
rule, “the civilian population has 
the right to receive the relief they 
need”46 – such as food and medical 
supplies in the event of a conflict 
– and under no circumstance can 
this be violated under international 
law. Resolution 661 fulfilled the 
requirement of exempting medical 
supplies, “but foodstuffs were 
only exempted from the embargo 
in humanitarian circumstances, 
which can be regarded as a 
clear violation of international 
humanitarian law.”47 This is 
because the exemption of foodstuff 
was conditional – in humanitarian 
circumstances – rather than in all 
circumstances, violating Rule 55 
of the International Humanitarian 
Law.
 The 1990 sanctions 
also violated the fundamental 
human rights of the Iraqi people, 
specifically the Right to Life and 
the Rights of the Child. While the 
Right to Life is in Article 6 of the 
ICCPR, this paper will use the 
definition laid out in Article 11 of 
the ICESCR because it provides 
a more acute interpretation of 
the Right to Life. Article 11 (1) 
of the ICESCR states that “[t]
he States Parties … [recognize] 
the right of everyone to an 
adequate standard of living … 
including adequate food … and 
to the continuous improvement 
of living conditions. The States 
Parties will take appropriate 
steps to ensure the realization of 
this right.”48 Article 11 (2) states 
that, “[t]he States Parties to the 
present Covenant [recognize] the 
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fundamental right of everyone to 
be free from hunger.”49 Regarding 
the Rights of the Child, the 
Convention on the Rights of the 
Child, 1989, specifically states in 
Article 6 that, “every child has 
the inherent right to life” and that 
“States Parties shall ensure to 
the maximum extent possible the 
survival and development of the 
child.”50 Moreover, Article 24 of 
the convention outlines additional 
provisions that the ratified 
members must follow; Article 24 
(2. b) is the most relevant, as it 
states that all States Parties need 
to take measures “[t]o diminish 
infant and child mortality.”51

 With those clauses in 
mind, it is evident that the Security 
Council has violated both the 
ICESCR and the Convention on 
the Rights of the Child, as the 
collective sanctions certainly 
resulted in human suffering and 
were a key contributor to the 
rise of infant mortality in Iraq. 
The argument can be made that 
the Iraqi government was the 
one responsible for these human 
rights violations due to their non-
compliance with disarmament 
and their spending of oil revenues 
on items other than food and 
medicine. It is likely that, had 
Iraq complied with terms of the 
cease-fire provisions, the Security 
Council would have lifted the 
economic sanctions, thereby 
averting the humanitarian crisis. 
However, the Iraqi government’s 
non-compliance does not justify 
the Security Council’s decision to 
enact measures that violate human 
rights, which defies their duty to 
promote and respect those same 

human rights.52

 While Chapter VII – 
specifically Articles 39 and 41 
– of the UN Charter requires the 
Security Council to take measures 
to address threats to peace, this 
executive organ, nevertheless, 
is still bound by Articles 1 and 
24 of the Charter. Abiding by 
Chapter VII does not mean that 
the Security Council is no longer 
bound by other Chapters; in fact, 
the Security Council is required 
to act in accordance with the 
Charter at all times, even when 
taking actions under Chapter VII. 
That existing international human 
rights laws are widely considered 
to be jus cogens norms, which 
are non-derogable, also binds the 
Security Council both principally 
and legally. The Iraq case study 
exemplifies the consequences 
that follow when the Security 
Council decides to forego their 
international legal obligations for 
political goals. Ultimately, what 
these arguments demonstrate as a 
whole, is that the United Nations’ 
collective economic sanctions are 
legal transgressions, and the need 
for international legal agents, 
institutions, and instruments to 
uphold the rule of law is a necessary 
check on their expansive powers.
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Introduction
 Franz Kafka’s The Trial 
paints what is now a characteristic 
dystopian picture of the “secret 
trial” — a defendant facing 
mysterious charges, prosecuted by 
an unknown authority, and lacking 
meaningful ability to respond to 
the accusations against him. In 
the Canadian context, outside the 
bounds of legal fiction, the highly 
secretive security certificate 
regime under the Immigration and 
Refugee Protection Act (IRPA), 
which evaluates the potential 
“threat” to national security 
posed by non-citizens, is an eerie 
reflection of many of Kafka’s 
concerns. Focusing on security 
certificates, and emphasizing the 
need for legal representation and 
access to evidence in national 
security proceedings, this paper 
seeks to demonstrate the extent 
to which the apparent “need” for 
secrecy can be harnessed as a tool to 
obscure and justify fundamentally 
unfair legal and judicial practices. 
Though special advocates were 
seemingly introduced as a solution 
to this problem following the 
Supreme Court decision of 
Charkaoui v. Canada, I argue 
that the covert nature of security 

certificates presents substantial 
limitations for advocates when 
attempting to access and employ 
the evidentiary record, thereby 
posing a fundamental threat to 
detainees’ due process rights. 
The mere implementation of 
special advocates does not 
offer a sufficiently impactful 
solution to threats to procedural 
fairness, and a more radical 
challenge to the relationship 
between national security and 
human rights is necessary.
Context: Security certificates 
and special advocates post-
Charkaoui

The Canadian security 
certificate regime is codified 
under Division 9 of the IRPA and 
governs the issuance of certificates 
upon request of the Minister of 
Citizenship and Immigration and 
the Minister of Public Safety. 
Under s. 77(1), a certificate can be 
issued if the Minister reasonably 
believes that “a permanent resident 
or foreign national is inadmissible 
on grounds of security, violating 
human or international rights, [and] 
serious criminality or organized 
criminality.” Once a certificate is 
issued, the case is referred to the 
Federal Court, and the individual 

EVALUATING SPECIAL ADVOCATES, STATE SECU-
RITY, AND THE NEED FOR MEANINGFUL ACCESS 
TO COUNSEL IN CANADIAN SECURITY CERTIFI-

CATE PROCEEDINGS POST-CHARKAOUI
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can be detained indefinitely while 
the case is decided. While s. 77(2) 
requires the Minister to provide 
the Court and the detainee with 
a summary of information and 
other evidence related to the case, 
disclosure can justifiably be limited 
if the evidentiary record contains 
“anything that, in the Minister’s 
opinion, would be injurious to 
national security or endanger the 
safety of any person if disclosed.” 
The issue of limited disclosure was 
raised before the Supreme Court 
in Charkaoui v. Canada (2008), 
where it was successfully argued 
that denying detainees access to 
an open trial and to the ability 
to challenge the case against 
them was inconsistent with due 
process, and therefore exemplified 
a violation of liberty inconsistent 
with the principles of fundamental 
justice under s. 7 of the Charter 
of Rights and Freedoms (Aitken, 
2008). The Supreme Court deemed 
the security certificate regime 
unconstitutional, but suspended 
its declaration of invalidity for 
a year in order to allow revised 
regulations to be introduced 
by the Canadian government 
(Charkaoui v. Canada, 2007). 
 In 2008, the government 
passed Bill C-3, which introduced 
special advocates into security 
certificate proceedings in 
an attempt to respond to the 
concerns raised in Charkaoui. 
Pre-approved by the Minister of 
Justice and appointed by judges, 
special advocates are intended to 
function as legal representatives 
for detainees in certificate 
proceedings, representing their 
interests, for instance, by arguing 

that the issuance of the certificate 
was unreasonable, or that further 
disclosure can be issued without 
jeopardizing national security 
(Roach, 2010; Chedrawe, 2012). 
By striving to preserve adversarial 
process and to scrutinize and 
challenge the evidentiary record 
against detainees, the introduction 
of special advocates is admittedly 
an improvement to the previous 
state of affairs, in which 
detainees had virtually no legal 
representation and no access to 
closed evidence (Chedrawe, 2012).

At the same time, it 
is important to note that the 
relationship between special 
advocates and detainees is unlike 
the traditional relationship between 
a lawyer and their client. The latter 
is characterized by solicitor-client 
confidentiality — recognized as a 
principle of fundamental justice 
under s. 7 of the Charter — which 
allows the person implicated in a 
legal dispute to discuss their case 
in confidence with their advisor, in 
the spirit of preparing the fairest 
and most informed defence to 
the charges against them (Code 
and Roach, 2007). In contrast, the 
amendments to the IRPA following 
Charkaoui clearly stated that no 
solicitor-client relationship exists 
between special advocates and 
detainees (Oriola, 2009). What is 
also troubling is that advocates 
in an adversarial system of 
justice are tasked with devoting 
themselves wholeheartedly to 
the cause of the client, regardless 
of outside considerations. Some 
have argued that the government-
controlled screening and selection 
process for special advocates 
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imposes undue interference on 
access to counsel, affecting not 
only the powers of advocates but 
also, potentially, their impartiality 
(Oriola, 2009). It is important to be 
mindful of these distinctions when 
evaluating the environment in 
which special advocates operate.
The shroud of secrecy: Two 
roadblocks to procedural 
fairness

National security 
proceedings are often characterized 
by a logic of secrecy, and the 
security certificate regime is no 
exception. As has been argued by 
many scholars, security certificate 
provisions under the IRPA authorize 
and legitimate what is essentially 
a covert punitive practice — 
proceedings can be conducted in 
camera if detainees are deemed 
threats to national security, and the 
information that can be released 
to detainees and to the public is 
often substantially restricted in 
the name of public safety (Aitken, 
2008). Justifications commonly 
raised by the government in this 
regard include the need to protect 
the identities of informants, to 
safeguard security service agents 
who gather intelligence, and to 
shield the state’s investigative 
activities from those who pose 
a threat to Canadian society 
(Chedrawe, 2012). Nevertheless, 
the covert nature of security 
certificate proceedings also poses a 
fundamental threat to government 
accountability to its people, 
placing an immense amount of 
power in the hands of the Minister 
while clearly disadvantaging 
detainees, who in many cases are 
not even permitted to know the 

full extent of the charges against 
them. It is therefore argued that 
Bill C-3’s introduction of special 
advocates post-Charkaoui does not 
adequately alleviate this concern: 
two notable roadblocks interfere 
with the ability of the advocate to 
represent the detainee’s interests.

The first roadblock is 
the extremely limited evidence 
that is disclosed to detainees 
and advocates in the first place. 
As mentioned, though the IRPA 
requires that the Minister provide 
the detainee with a summary of the 
case against them, that summary 
can be redacted if it contains 
information that the Minister 
believes will be “injurious to 
national security” (Chedrawe, 
2012). In practice, this provision 
has constricted the evidentiary 
record available to detainees: 
applications filed by the defence 
to gain disclosure are frequently 
unsuccessful (Bell, 2006). Even 
if disclosure is obtained, a mere 
summary of evidence is insufficient 
aid in the spirit of mounting a 
full and fair defence, and often 
provides no more than the general 
gist of the allegations made by 
the Minister. Security certificate 
proceedings are generally absent 
of witnesses, cross-examination, 
and expert testimony; it is rare 
that the detainee is able to confirm 
which CSIS officers were involved 
in the case, and the officers 
themselves are bound by security 
protocols that limit the amount 
of evidence they can give via 
testimony (Bell, 2006). Therefore, 
while it is acknowledged that 
disclosure requests are generally 
more successful in cases involving 
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special advocates, the results 
of those disclosures are often 
sparse, and represent a far cry 
from the robust evidence that is 
arguably needed to combat the 
legal and political power that 
government representatives hold 
in these cases (Chedrawe, 2012).

The circumspect nature 
of evidence in security certificate 
cases should also be acknowledged. 
These cases involve high volumes 
of government intelligence, which, 
in addition to being secretive, 
is often circumstantial and does 
not have to withstand adversarial 
challenge in court (Roach, 2010). 
Telling in this regard is that 
Ministers do not have to prove 
that the detainee is an actual 
threat to national security; they 
are only required to convince 
the Court that the certificate was 
based on a reasonable belief 
that the person was dangerous 
(Bell, 2006). Further, it is often 
the case that intelligence vital 
to a detainee’s defence — such 
as facts that implicate others 
— is seemingly integral to the 
government’s security operations, 
thereby putting the advocate at a 
disadvantage when attempting to 
access the information (Code and 
Roach, 2007). Finally, evidence in 
almost all national security cases is 
provided by the Canadian Security 
Intelligence Service (CSIS). Not 
only does this pose a conflict of 
interest, but some CSIS agents 
have been implicated in destroying 
evidence and conducting 
interviews without keeping 
reliable records (Aitken, 2008). 
What’s more, CSIS is banned, by 
law, from gathering information 

beyond Canada’s borders, so it 
often relies on information from 
foreign agencies that could have 
their own agendas for offering 
it (Bell, 2006). The nature of the 
evidentiary record in security 
certificate cases therefore reveals 
concerns about government 
impartiality that undoubtedly affect 
the powers of special advocates.

The second roadblock is 
the limited communication that 
is permitted to occur between 
special advocates and detainees. 
Once a special advocate obtains 
access to “closed” materials — 
materials containing information 
deemed to be potentially injurious 
to national security — they are 
considered “tainted,” due to 
the risk that they will disclose 
that sensitive information to the 
detainee. Advocates are thereby 
forbidden from engaging in further 
communication with the detainee, 
except if authorized by a judge 
(Chedrawe, 2012). Recalling the 
fundamental nature of the solicitor-
client bond that characterizes most 
lawyer-client relationships, this 
prohibition on communication 
is highly problematic, in that it 
hinders the advocate’s ability to 
take instructions from suspects 
on how to proceed or respond to 
the charges (Code and Roach, 
2007). Though the advocate can 
communicate with the detainee 
prior to having seen the closed 
material, they cannot strategize 
together with access to the full 
body of evidence, which may 
result in a series of “hit-and-miss” 
arguments that may not even be 
fully relevant to the matter at 
hand. The presumption in security 
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proceedings is that communication 
is not allowed — and while 
judges retain the ability to waive 
that presumption and allow 
communication, the government 
often objects to such requests 
when they are made by special 
advocates (Chedrawe, 2012). 

In this way, the 
government’s insistence on secrecy 
has effectively muzzled special 
advocates, a criticism that has 
been raised repeatedly by various 
legal scholars and advocacy 
organizations. In the United 
Kingdom (UK), where special 
advocates have been in operation 
for longer than in Canada, 
prohibitions on communication 
between advocates and detainees 
have come under fire for unduly 
interfering with the ability of the 
advocate to present a meaningful 
challenge to the government’s 
claims (Chedrawe, 2012). In a 
2007 study involving consultations 
with UK special advocates and 
other parties in security certificate 
proceedings, it was found that 
the inability to communicate 
with the suspect after reviewing 
the closed evidence seriously 
undermined the advocate’s ability 
to challenge or falsify the evidence 
on the record (Forcese and 
Waldman, 2007). Following the 
Charkaoui decision, the Canadian 
Senate Committee on Anti-
Terrorism published a report that 
recommended the implementation 
of special advocates — and 
stressed the importance of 
allowing communication between 
advocates and detainees even after 
closed evidence is made available, 
a recommendation that evidently 

went unimplemented (Chedrawe, 
2012). Ultimately, limited 
disclosure and prohibitions on 
communication substantially limit 
the ability of special advocates 
to represent the detainee’s 
interests, and the government 
seeks to justifies that limitation 
in the name of preserving 
security through secrecy. 
Critical analysis: Secret 
proceedings and systemic 
injustice 

It is true that special 
advocates have in a sense 
“improved” the security certificate 
regime by providing detainees with 
at least some access to information 
and legal representation. However, 
the continued need for the 
existence of special advocates also 
demonstrates the extent to which 
secrecy continues to compromise 
security proceedings, which ought 
to prompt critical reflection on 
whether secrecy is necessary in the 
first place. As Chedrawe wrote, “It 
is important that special advocates 
not give a ‘veneer of legality’ 
to an otherwise unfair system” 
(Chedrawe, 2012). The fact is that, 
whether or not they involve special 
advocates,  security certificate 
proceedings have radically shifted 
conceptions of the adversarial 
process in national security 
cases. The right to a fair hearing, 
including the right to call and 
challenge all relevant evidence, is 
acknowledged to be a principle of 
fundamental justice under s. 7 of 
the Charter; in fact, the adversarial 
system itself is recognized in 
the same way (Code and Roach, 
2007). Yet, taking a page out of 
Kafka’s book, the government has 
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arguably constructed a “trial-like” 
environment, but curtailed access 
to the most integral principles of 
the trial process, including the 
ability to respond to the charges 
in question (Kafka, 1925; Bell, 
2006). What is disturbing about 
this is that the very meaning of 
the adversarial process changes 
as a result — and when the very 
foundations of that process are 
rendered uncertain, we become 
more malleable to accepting the 
government’s justifications for 
diminishing what should otherwise 
be guaranteed standards of fairness. 

In this sense, Canada’s 
apparent commitment to 
preserving fairness, justice, and 
humanity in the legal system 
— including as a signatory to 
United Nations protocols like 
the Basic Principles on the Role 
of Lawyers, and the Body of 
Principles for the Protection of 
all Persons under any Form of 
Detention or Imprisonment — is 
dubious in light of the impact of 
security certificates on detainees 
(Bell, 2006). The Charkaoui case 
involved three detainees that had 
been detained for 5 to 6 years 
without recourse and without ever 
hearing the full cases against them 
(Charkaoui v. Canada, 2008). In 
what is now a historic political 
statement, security certificate 
detainees at the Kingston 
Immigration Holding Centre, a 
highly securitized facility situated 
within a maximum security prison, 
went on hunger strike in April 
2006 to protest the inhumane 
conditions of their detention. 
Critics of security certificates have 
also noted that the deportation 

provisions under IRPA serve as 
a “double punishment” for non-
citizens who lose their cases — 
not only do detainees spend time 
incarcerated while their cases 
are decided, but they are then 
physically removed from the 
country after the determination is 
made, shipped off to jurisdictions 
that may be unsafe or wholly 
unfamiliar to them (Bell, 2006). 
In general, the security certificate 
regime can be connected to the 
pattern of human rights violations 
that characterizes the global “War 
on Terror,” and the erosion of due 
process in situations of national 
security is characteristic of legal 
regimes in post-9/11 Western 
liberal societies (Aitken, 2008).

Meanwhile, secrecy in 
national security proceedings 
frequently goes unchallenged, 
often harkening to a Hobbesian 
fear that all chaos will ensue lest 
citizens not sign off their liberties 
to an all-powerful government 
(Bell, 2006; Hobbes, 1651). This 
fear is perpetuated as governments 
employ the concept of “exception” 
to justify rights violations in cases 
of potential danger, enforcing 
a trade-off between liberty and 
security that many scholars 
have argued is fundamentally 
misleading (Aradau and Van 
Munster, 2007; Bell, 2006; 
Waldron, 2003). In fact, the 
Supreme Court was alarmingly 
comfortable with this logic in 
Charkaoui — despite striking 
down the offending provisions, 
the Court employed the language 
of exception, stating, “The right 
to know the case to be met is 
not absolute… national security 



48

considerations can limit the extent 
of disclosure of information to 
the affected individual” (Aitken, 
2008). Ultimately, achieving 
liberty through security can be 
deeply oppressive, and appealing 
to considerations like the apparent 
“need” for secrecy means that 
this logic becomes increasingly 
normalized as it creeps into various 
areas of law and society (Aitken, 
2008). Mindful of persistent racism 
and xenophobia in jurisdictions 
around the world, and particularly 
the intensified fear and hatred of 
Muslims post-9/11, it is important 
to stress that the IRPA only 
targets non-citizens: permanent 
residents and foreign nationals 
are constructed as inherent 
security threats, thereby creating 
additional perverse justifications 
for the injustices committed 
against them (Oriola, 2009). 

Finally, the irony of 
secret proceedings is that they 
are actually highly ineffective 
at guarding against terrorism. 
Alongside being of fundamental 
importance for human rights and 
dignity, due process and access 
to evidence are ingrained into the 
fabric of the legal system’s truth-
seeking function. As such, these 
rights help the judiciary to weigh 
the merits of cases and make 
accurate decisions, including 
about the feasibility of potential 
threats (Code and Roach, 2007). 
As put by Chedrawe, “...[t]he best 
way of knowing whether a suspect 
is actually a terrorist is to disclose 
more evidence to him so that he 
may know the case against him 
and respond to it” (Chedrawe, 
2012). By extension, security 

certificate proceedings and the 
role served by special advocates 
should ideally work to minimize 
uncertainty in order to garner a 
better idea of the actual risk, if 
any, that is posed by the detainee 
(Chedrawe, 2012). Using secrecy 
to legitimate security certificate 
proceedings is therefore not only 
unjust, but misguided and harmful 
for society at large — and the fact 
that special advocates continue 
to operate within such conditions 
speaks to the truly injurious 
nature of this legal regime.
Conclusion

This paper has argued 
that the introduction of special 
advocates into Canadian security 
certificate proceedings does not 
adequately alleviate concerns 
about due process that arise in 
the context of highly secretive 
national security matters, much 
to the detriment of detainees and 
the public at large. By way of 
solution, expanding the powers of 
legal counsel in national security 
cases is not unprecedented, 
including in the Canadian context. 
For instance, in the security 
certificate deportation hearings 
that commonly took place before 
the Security Intelligence Review 
Committee (SIRC) prior to 2002, 
SIRC representatives had access 
to all closed materials, and legal 
representatives could maintain 
contact with the suspect even 
after they had accessed the closed 
materials (Chedrawe, 2012). There 
is a case to be made, however, that 
the very need for special advocates 
reflects how twisted proceedings 
have become in this area of the law. 
Therefore, it is imperative not only 
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to challenge justifications for rights 
violations in the name of secrecy, 
but also to consider to what extent 
— and at what cost — secrecy 
should be valued in the first place.
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Why Has Corporal Punishment 
Not Been Fully Prohibited in 
South Korea and How Can This 
Change?
Henry Rhyu
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Despite recommendations 
from the United Nations to fully 
abolish corporal punishment, 
South Korea remains at an 
impasse. Although the Korean 
government has revised several 
key laws to ensure better child 
protection, forms of corporal 
punishment are still permissible in 
both the home and school setting. 
This paper examines the cultural 
and sociological influences that 
are preventing South Koreans 
from fully prohibiting corporal 
punishment. Through detailed 
analysis of  Korean legislation 
and international treaties I will 
attempt to identify the underlying 
factors preventing the ban of 
physical punishment. This paper 
will propose that Confucianism, 
South Korea’s rigorous education 
system, and the public/private 
divide on corporal punishment are 
the fundamental impediments to a 
comprehensive ban. In addition, 
the paper will offer a  set of 
recommendations for adopting less 
hostile disciplinary measures and 
implementing measures to uphold 
children’s rights in South Korea.

During the United Nations 
(UN) Convention on the Rights of 
the Child officials asserted that, in 

an ideal society, “children will grow 
up in an atmosphere of happiness, 
love, and understanding.”1 This 
ethical standard has provoked 
international debate on children’s 
rights, particularly on the issue 
of corporal punishment.  Fifty 
one countries, including New 
Zealand, Sweden, Israel, and 
Kenya  have made major strides 
toward completely abolishing 
corporal punishment, while 
countries like South Korea, 
Canada, and France continue 
to condone the practice without 
explicit prohibition.2 According 
to the Global Initiative to End All 
Corporal Punishment of Children, 
South Korea remains among the 
115 states that have not committed 
to  full prohibition.3 Despite 
implementing other educational 
policies aimed at child protection, 
South Korea remains adamant that 
it will not initiate a comprehensive 
ban on corporal punishment.

Contrary to popular belief, 
South Korea has previously 
attempted to abolish corporal 
punishment.  Not long after 
signing the United Nation’s 
Convention on the Rights of 
the Child in 1991, the Korean 
government banned all forms of 
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physical punishment in school. 
To the dismay of many children’s 
rights activists, however, the ban 
was rescinded shortly thereafter. 
This was largely due to pressure 
from educators who argued that it 
would be impossible to maintain 
order in the classroom without the 
use of physical punishment.4 To 
this day, South Korean educational 
officials have maintained the 
authority to “discipline or 
otherwise guide students....if 
deemed necessary for education” 
as stated under Article 18 of the 
Act on Elementary and Secondary 
Education.5 Furthermore, the 
2008 Child Welfare Act  explicitly 
grants authoritative figures 
the right to take disciplinary 
measures that are considered in 
“the best interests of the child.”6 

Despite the apparent 
regression on this legal issue, 
South Korea has displayed shifting 
attitudes on children’s rights 
through the eventual amendment 
of Article 5 of the Child Welfare 
Act in 2015. Under this act children 
are protected from “all physical 
or emotional distress.”7 Although 
the act does not explicitly 
prohibit physical punishment 
or the “right to discipline,” it 
is evident that the amendments 
are relatively progressive 
measures. Furthermore, all forms 
of disciplinary methods have 
been outlawed in the capital 
city of Seoul, and its suburban 
counterparts have implemented 
similar concrete provisions. 
These provisions, outlined by the 
Constitutional Court in 2006, are 
as follows: Corporal punishment 
must be used solely for educational 

purposes; the teacher must clearly 
notify the student of his or her 
ensuing disciplinary measure; the 
method must be appropriate, and it 
must not be of demeaning nature.8 
Reassuringly, South Korea has 
actively enforced these provisions.  
Most notably, in a 2008 Supreme 
Court case,     361, a middle 
school teacher was convicted of 
wrongful corporal punishment for 
his failure to inform his student of 
his ensuing disciplinary actions, as 
well as the derogatory nature of his 
discipline.9 Given South Korea’s 
efforts to increase intolerance 
of corporal punishment as well 
as prior attempts to implement 
a ban, it raises the question as 
to what underlying variables 
are preventing the nation from 
making the practice illegal.

One factor is that South 
Korea’s culture is deeply 
rooted in Confucianism, which 
reflects a strict hierarchy 
between the “superior” adults 
and the “subordinate” children. 
Historically known as the 
“O-Ryun principle (Confucianist 
moral discipline),” Korean adults 
are expected to exercise absolute 
authority over their children. Such 
control is designed to help mitigate 
children’s supposedly erratic 
behavior. Of the many “control” 
tactics, corporal punishment is 
deemed the most effective and 
expedient. This ideology is often 
identified as “childism” whereby 
children’s statuses are trivialized to 
mere properties of adults. Even the 
Korean language perpetuates this 
prejudice through phrases such as             

 
or “child,” 
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which is typically aimed at 
demeaning and belittling another 
individual.  Furthermore, in 
Korean culture adults are 
considered extensions of the 
child and bear full responsibility 
for the child’s words and actions.  
Hence, a parent hitting their child 
is considered no different than a 
child hitting themselves. When 
questioned by the UN’s Committee 
Against Torture on the legality of 
corporal punishment, the Korean 
government responded that for 
the circumstances to be deemed 
unconstitutional, the act must lack 
a concrete purpose, and thereby 
violate “social norms.”10 Yet, 
these “norms” seems to portray 
children as mere proto-humans. 
This conveys a great discrepancy 
of opinions on what is considered 
“the best interests of the child.”

Despite corporal 
punishment exhibited at homes 
and in schools,  South Korea has 
become an educational powerhouse 
with one of the world’s highest 
literacy rates at 98%.11 During 
the Japanese colonization and the 
Korean War less than a hundred 
years ago, South Korea was in a 
state of such abject poverty that 
even Vengalil Menon, the then-
Head of UN special delegation 
asked, “how a flower could grow 
within waste disposal.”12 Many 
historians speculate that, in spite 
of the distressing circumstances, 
Korean educators have continued 
to emphasize strict education and 
learning, paving the children’s 
way to eventual triumph. Thus, 
even today, Korean educators are 
extremely revered as is reflected 
in the well-known aphorism, 

“don’t even step on the shadows of 
teachers.” The influx of influential 
teacher figures supporting 
corporal punishment normalizes 
the practice and prevents due 
consideration of the negative 
repercussions. Indeed, according 
to a survey by the Korean 
Federation of Teachers Association 
in October 2017, more than 30% 
of all teachers surveyed strongly 
believe that the “prohibition of 
corporal punishment [would 
make] education difficult.”13 
The overwhelming support for 
this “archaic” practice can be 
attributed to the time constraints 
that arise from the requirement 
that teachers cover Korea’s 
extremely advanced curriculum. 
This issue was  addressed during 
the UN’s fifty-eighth session on 
the Conventions on the Rights 
of the Child in 2011, when the 
committee recommended that the 
educational system be restructured 
to reduce the tremendous 
level of stress on pupils. 

This proposal may be 
difficult to adhere to, however, as 
the Korean education system places 
high value on top standardized 
scores over any other forms of 
assessment.          (suneung), 
the compulsory standardized exam 
administered only once a year, is 
the determining factor of which 
post-secondary school the students 
will attend, and thus, the quality 
of their future education.  Seoul, 
Korea, and Yonsei University 
(SKY), comparable in rank and 
reputation to the United States’ 
Ivy League, are believed to give 
students a significant advantage 
in achieving career success.14 
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The strong relationship between 
education background and 
future financial success compels 
teachers and parents to take 
desperate measures to maximize 
students’ chances of attending 
the best educational institutions. 
In such a competitive context, 
corporal punishment is often 
endorsed as it is the disciplinary 
method deemed to be the most 
efficient and time conscious.

An additional issue to be 
considered is the government’s 
fear of disrupting the public 
and private divide. Corporal 
punishment is deemed an intimate 
private matter and even physicians 
prefer not to report suspected 
cases of maltreatment. In 1979, 
the Korean Social Welfare 
Association disbanded due to 
a lack of reported cases. The 
reluctance of authoritative figures 
to encroach on one’s private family 
is illustrated by Korea’s alarmingly 
low report rate at 29%, compared 
to Australia’s 73%, Japan’s  68%, 
and the United States’ at 58%.15 
These findings call South Korea’s 
entire child abuse reporting 
system into question. Given a 
2008 World Health Organization 
statistic ranking South Korea 
eighth highest in children’s suicide 
rate, it is possible that the lack of  
government intervention has led 
to dire consequences.16   

These controversial 
concerns beg the question: Will 
South Korea ever successfully 
outlaw corporal punishment? 
The nations prior attempt has 
demonstrated that merely 
implementing a ban will not 
suppress traditionalist ideologies. 

Instead, increasing public 
awareness that hitting children 
is unacceptable should yield far 
better results. The first step is to 
recognize the broader abilities of 
children. In Article 12 of the CRC, 
children are recognized as fully 
capable, and possess the ability 
to participate fully in society. By 
incorporating children’s input into 
the writing of child protection 
laws and the CRC, their voices 
will shed light on the terror they 
face when physically punished. 
Second, South Korean society 
should adopt the idea that children 
are not lesser humans but rather 
different humans with different 
rights. For example, in Article 29 
and 31 of the CRC, children are 
granted exceptional rights, like 
the “right to play” and the “right 
to education.” These rights convey 
that children are separate entities 
rather than an underdeveloped or 
inferior version of adults. Third, 
Korea should denounce the idea 
that “educational purposes” is 
inherently synonymous with the 
child’s “best interests.” Korea 
must ensure that academic 
excellence does not trump the 
safety of children. Ultimately, 
by establishing more campaigns, 
initiatives, and restrictions, 
South Korea can work towards 
prohibition policies that will 
eventually normalize the notion of 
a child’s right against physical harm 
in the home and classroom setting. 
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Considerable freedom of 
expression had been exercised, 
much more than the penal code 
allowed, but no one ended up in 
prison. After the military coup 
of the 1980s, the authorities 
slowly got around to tracking 
down everyone… and it was 
at this moment that Ka, having 
been tried for a hastily printed 
political article he had not 
even written, fled to Germany. 

— Orhan Pamuk, Snow, 20021

INTRODUCTION
Indeed, in 2005 it was 

Nobel Laureate Orhan Pamuk 
himself and not the fictional Ka who 
was tried for “public denigration 
of Turkish identity” under Article 
301 of the Constitution.2 Pamuk’s 
infraction was that he had been 
quoted in a Swiss newspaper piece 
about the Armenian genocide. 
Like Ka, Pamuk resorted to self-
imposed exile in the West. The 
military coup that gripped Istanbul 
in 2016 was similarly far from 
fictional as the “gatekeepers” of 
the secular republic set out to 
depose the increasingly islamist 
President of Turkey Recep 
Tayyip Erdoğan. The rounding 
up of journalists imagined by 
Pamuk became a reality in the 
crackdown that followed the 

coup’s failure. The Committee 
to Protect Journalists (CPJ) 
confirmed that by December 2016 
Turkey had become the world’s 
leading jailer of journalists,3 and 
Freedom House reported that 
more than 150 media outlets had 
been shut down, 2700 media 
workers fired or forced to resign, 
and hundreds of press credentials 
revoked without explanation.4 
Under a State of Emergency (SoE) 
imposed for national security 
reasons, government authorities 
were essentially given the 
license to criminalize journalistic 
practice as they saw fit.5 The 2017 
referendum which abolished the 
Prime Minister’s position and 
the Parliamentary system as a 
whole, further consolidated power 
in the hands of the executive 
and granted flexibility in the 
exercise of emergency decree.6

The parallel between 
the snowy village in Pamuk’s 
imagination, and the contemporary 
Turkish experience is not 
coincidental, nor is it the product of 
some literary miracle of prediction. 
This paper will argue that the threat 
to the fundamental human right of 
freedom of expression, articulated 
in Article 19 of the International 
Covenant on Civil and Political 

THREATS TO FREE AND FUNCTIONAL JOURNALISM IN 
TURKEY FROM PEACETIME TO EMERGENCY
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Rights (ICCPR), Article 10 of 
the European Convention on 
Human Rights (ECHR), and 
Articles 25-28 of the Constitution 
of Turkey, is systemic. It results 
from a body of constitutional, 
judicial and legislative failures 
unresolved since Turkey’s 
independence in 1923 and 
exacerbated by interactions with 
complex questions about national 
identity, citizenry, and the state. 

Analyses of free speech 
violations in Turkey exclusively 
with respect to the recent 
crackdown are too narrow. Instead, 
this paper will make a substantive 
contribution to the current debate 
about free speech, and specifically 
the free press in Turkey, by 
analyzing the gap between the 
country’s laws and their practical 
implementation. This is necessary 
given Turkey’s defensive position 
within the human rights debate. 
Turkish law-makers either respond 
to criticisms by pointing to the 
world of the law, and especially 
constitutional reforms,7 or by 
referring to policy actions. For 
example, Turkey’s response to the 
UN Special Rapporteur for free 
speech is to cite the pardoning of 
a few hundred journalists after the 
July coup is to make a statement 
about Western exaggeration.8 
Furthermore, the economic 
prosperity and overall rise of GDP 
enjoyed by Turkey since the rise 
of Erdoğan’s AKP party in the 
early 2000s mobilizes economic 
prosperity as a defense against 
critics and evidence that the 
government has done exceptionally 
well in providing basic rights in a 
broader sense.9 To provide a fair 

evaluation of the reality of free 
speech in Turkey, this paper must 
reconcile these two perspectives; 
the law and its application. 

It will do so first by 
examining why the treatment of 
journalists is a good measure of 
free speech in any society. Then it 
will lay the foundations of Turkey’s 
international legal obligations and 
domestic legal obligations. Using 
this information, it will go on to 
make the case that a range of free 
speech violations inflict the press 
in Turkey, the majority of which 
lie in this nebulous area between 
the law and its application. 
Finally, it will make an argument 
for the adoption of a positive view 
of free speech rights. This view 
is substantiated by the ECHR’s 
finding in Dink v. Turkey, that the 
government has the responsibility 
to ensure an environment 
conducive to political discourse 
amongst private actors. Other 
relevant case law from the ECHR 
will be integrated throughout. 
JOURNALISM AND FREE 
SPEECH

Free speech is a 
fundamental human right, 
and plays a critical role in the 
realization of the individual 
self.10 Moreover, its importance 
is derived from the consequential 
role it plays in the fulfillment of 
complementary human rights. It 
is a necessary pre-condition for 
the realization of the principles of 
transparency and accountability 
and “in turn, essential for the 
promotion and protection of 
human rights including Articles 
18, 17, 25 and 27.”11 UN General 
Comment no.34 specifies that 
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it is “a free, uncensored and 
unhindered press” that assists in 
the protection of these covenant 
rights.12 The journalist is a primary 
agent of free speech. Furthermore, 
the integrity of their right to speak 
extends to what their societies 
are permitted to hear, as free 
expression necessitates “free and 
unconstrained media output.”13  

UN comment no.34, and 
Turkey’s state report to the UN 
in 2014, by its own admission, 
recognizes the shifting definition 
of journalism, with technology 
and communications innovations 
allowing any citizen to act as an 
agent of information. Though 
this paper narrows its scope 
by considering case law of 
“traditional” journalists, this point 
is of great importance as it further 
elucidates the responsibilities, 
and thus the rights, afforded to 
journalists in international law. 
Governments can engage in 
privacy violations through data 
surveillance,  or cut entire channels 
of communication through 
internet censorship.14 The UN 
finds that the broadening scope of 
government powers directly grant 
greater powers to journalists. The 
media’s rights are thus defined by 
a dialectic relationship with the 
state, as monitoring the activities 
of the state, is the press’s essential 
function. It can be concluded 
from this, that journalists’ work 
affords them (a) more safeguards 
against rights derogations and 
(b) a higher burden of proof 
required to determine their 
speech to be considered hateful 
or damaging (ICCPR Article 20). 

This is a view supported by 

existing case law. In Zana v. Turkey, 
a Mayor in Southeast Turkey was 
convicted by the National Security 
Court for endangering public 
safety and sentenced to twelve 
months’ imprisonment for making 
statements vaguely in support of 
the PKK. The ECHR ruled that 
authorities had been “entitled to 
consider that there was a threat to 
national security and public safety,” 
given the accused’s position as a 
local leader. However, in Pelin 
Sener v. Turkey similar comments 
about PKK justice-seeking were 
made by a journalist reporting 
on the subject. The journalist 
was charged under section 8, for 
propaganda making, according 
to the Turkish Prevention of 
Terrorism Act (1991). The ECHR 
found this case to be a violation of 
free speech.15 The court found that 
the very function of a journalist was 
to relay information to the public, 
and that shutting down “even sharp 
criticism of the policy and action 
of Turkey[-]amounted to a kind 
of censorship, which was likely to 
discourage others from publishing 
similar opinions in the future.”16 
INTERNATIONAL LEGAL 
OBLIGATIONS

Turkey signed the ICCPR 
in 2000 and ratified it in 2003. 
It is also a signatory of the first 
Optional Protocol. However, it has 
submitted only two state reports, 
in 2010 and 2014. There have 
not been any complaints against 
Turkey by individual applicants 
to Human Rights Committee with 
respect to Article 19. Furthermore, 
Turkey is one of few countries17 to 
fully incorporate its international 
legal obligations, particularly 
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the ECHR, into the body of its 
constitution. A 2001 package of 
amendments to the constitution 
provided for Article 90 which 
established the superiority of 
international human rights 
conventions in cases of conflict 
with domestic legislation.18 
This package of constitutional 
amendments was specifically 
responding to ECtHR advice 
according to the precedent set by 
Handyside v. UK, a case showing 
that the criteria for abridgement 
under ECHR Article 10 Section 2, 
extends especially to inform that 
may “shock or disturb the state 
or any sector of the population.”19 

The EHCR is particularly 
important to Turkey. The country’s 
aspirations for accession to the EU 
have been blocked by worrying 
human rights infractions. Indeed, 
between 1959 and 2011 over 40% 
of cases touching on freedom of 
expression came from Turkey.20  
As long as Turkey remains 
compliant with the ECHR to 
impress its EU partners, the ECHR 
is able to play a “transformative” 
function by creating distance 
from emotional political debates 
at home and rendering reasoned 
judgements that provide leverage 
and resources “for those fighting 
for the entrenchment of a human 
rights culture in the domestic legal 
and political discourse.”21 Indeed 
one interpretation of Turkey’s 
relationship with the ECHR 
is promising despite the large 
number of cases it is implicated 
with. After the December 1999 
EU Helsinki summit recognized 
Turkey as an official candidate 
for accession to the EU, urging 

Turkey to look into infringements 
of freedom of expression and 
association, Turkey moved 
forward with a set of constitutional 
reforms. However, damaging 
legal stipulations like Article 
159 of the Constitution on the 
Turkish identity remained, simply 
remained Article 301 and used to 
try the likes of Orhan Pamuk for 
criticisms with respect to Kurdish 
or Armenian nationalism.22 Certain 
laws were simply carried through 
under new words and numbers. 

Turkey’s worsening 
relationship with the EU and 
gradual loss of hope towards 
accession are worrying in the 
context of the current SoE. Turkey 
is turning away from the body 
that was once its human-rights 
incentive structure, and looking 
instead to the prospect of regional 
leadership in the Middle East. 
This is confirmed by Turkey’s 
2017 notification to the  Council 
of Europe and the United Nations 
of its intentions to derogate from 
the ECHR and ICCPR under the 
SoE.23 Of course, certain rights are 
non-derogable like the right to life, 
freedom from cruel and inhumane 
treatment, and most importantly 
for this paper, the right to be 
recognized as a person and freedom 
of thought. However, freedom 
of expression is  derogable. The 
use of legal derogation in this 
regard completely disregards 
the crucial role played by 
free speech in fulfilling such 
complementary rights. Still, UN 
General Comment no. 29 says 
derogations that do happen must 
be “exceptional and temporary 
in nature.” A look at Turkey’s 
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evolving domestic laws shows that 
the exceptions to legal derogation 
are insufficiently protected. 
DOMESTIC LEGAL 
OBLIGATIONS

The Turkish Constitution 
permits derogation from 
fundamental rights when public 
emergency threatens the life of the 
nation. The derogation is strictly 
required by the exigencies of the 
situation, and must be consistent 
with other obligations under 
international law.24 Turkish law 
sets the conditions of necessity 
and proportionality to this rule, as 
do stipulations of international law 
in Article 4 of the ICCPR, Article 
19(3) of the ICCPR and Article 15 
of the ECHR. However, a large 
part of the constitution remains 
restrictive rather than protective, 
including Article 121 which says 
that state of emergency decrees can 
be issued without constitutional 
review and Article 148 which 
further specifies that emergency 
decrees cannot be brought to 
Court to asses allegations of 
unconstitutionality.25 Conditions 
of necessity and proportionality, 
stipulated by both domestic 
and international laws, require 
effective oversight mechanisms 
to be fully enforced. It is Turkey’s 
lacking oversight and review 
structure which renders such 
legal protections null. As will 
become clear in the next section, 
and difficulty in securing a review 
on the basis of constitutionality 
is particularly troubling.
ANALYSIS OF HUMAN 
RIGHTS VIOLATIONS

What do violations of free 
speech in Turkey actually look 

like? This section will consider 
the processes used by the state 
to violate free speech (unlawful 
arrest, detention, and media 
shut down) as well as their legal 
justifications on constitutional 
(national character laws), criminal 
(anti-terrorism laws), and civil 
(defamation laws) grounds. 
A. Arrest and Detention

The emergency decrees 
extend police powers to detain 
suspects for up to 30 days without 
judicial review, despite the 
provisions contained in Turkish 
Constitution Article 19, ECHR 
Article 5, and ICCPR Article 9, 
guaranteeing that anyone arrested 
or detained on a criminal charge be 
brought promptly before a judge.26 
Aksoy v. Turkey defined what 
“promptly” really means. The 
ECHR ruled against Turkey and 
held that the applicant’s detention 
for more than 14 days without 
judicial review, even during a 
legitimate state of emergency, 
violated their human rights.27 

The arrest of journalists 
and their detention becomes illegal 
mostly because of its disregard 
for habeas corpus rights for due 
process and fair trial enshrined in 
Turkish Constitution Article 19, 
ECHR Article 5(4) and ICCPR 
Article 9(4).28 Habeas corpus 
entitles anyone deprived of liberty 
“though arrest or detention to a fair 
hearing before a court.” Increased 
arrests, and long detentions are 
exacerbated by the fact that human 
rights lawyers are also being 
arrested. Especially following the 
coup attempt, authorities launched 
administrative investigations 
into the judiciary, dismissing an 
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“alarming” number of judges 
and prosecutors on grounds 
of affiliation with the Gülen 
movement, which is the alleged 
conspirator of the coup.  In the 
first five months 3,626 judges 
and prosecutors were removed.29 
This trend essentially weakens the 
underlying structural safeguards 
against human rights violations. 
These arrests violate free speech 
rights in that they remove the tools of 
recourse available to journalists to 
condemn inefficient or ineffective 
human rights protections 
without facing the possibility 
of prosecution themselves. 

In a broader sense, due 
process is hurt by the executive 
branch’s increasing control of the 
judiciary. Fair judicial review of the 
law, like the accused’s right to be 
represented by a capable lawyer, is 
structural safeguard slowly being 
eroded. Even before the coup,  the 
2013 package of constitutional 
reforms introduced to supposedly 
answer to the EU’s human rights 
requests, also reduced the overall 
number of judges that sit on the 
HSYK, a legal body in Turkey akin 
to the Supreme Court. Meanwhile, 
the 2013 package expanded 
the proportion of those judges 
appointed by then Prime Minister 
Erdoğan.30 A judiciary closely tied 
to the executive provides for less 
robust legal review, and provides 
for more extreme barriers to justice 
during times of emergency. For 
example, appeals of emergency 
detentions to the HSYK post-
coup are diverted to a special 
court, and administrative hurdles 
block many cases.31 The HSYK 
has done nothing to remedy this 

situation despite the UN Special 
Rapporteur’s urgent calls for 
reform of a Commission of Inquiry 
clearly lacking independence 
from the government.32

B. Media Shutdown 
This violation commonly 

starts with forced resignations and 
continues to escalate to the total 
shut down. Of note is the legally 
sanctioned “severing” of particular 
voices if they are deemed to be 
dangerous. While ICCPR general 
comment no.34 says that a complete 
ban of particular publications is 
impermissible, specific content can 
be legitimately “severable” under 
paragraph 3.  Key management 
can be subtly severed until total 
media channels and alternative 
perspectives are totally dismantled.  
Similarly, governments can sever 
controversial media voices from 
the public sphere through financial 
pressure. President Erdoğan has 
come to be known as a “media 
mogul,” who uses economic ties 
with private media corporations 
to secure more and more voices 
in the media favourable to the 
government, or under direct 
control of the government 
through  shared ownership.34 
C.National Character Laws  

Both the recent report 
by Special Rapporteur David 
Kaye on Turkey, and extensive 
academic literature, suggests that 
Turkey’s Constitution highly 
values notions of state integrity 
in accordance with a particular 
“moral character.” Article 301 
criminalizes the denigration of 
“Turkishness.” Furthermore, calls 
for prosecution, also known as 
su duyurusu, oblige prosecutors 
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and judges to act if they receive 
a “tip from the public.”35 

Turkey notes in its 
2010 State Report to the UN 
Human Rights Committee that 
an amendment to Article 301 
would require the approval of 
the Minister of Justice.36 While 
this response adds a procedural 
detail to the Article it does not 
change the broad and vague nature 
of its wording. This wording 
is particularly dangerous given 
Turkey’s consistent feelings 
of national instability, paired 
with a high priority for statist 
national integrity.37 Indeed 
Tate concludes that “Turkey’s 
unbridled fear that inflammatory 
statements against the government 
and polarizing criticism will 
fracture the Turkish identity 
cannot justify infringing on the 
exercise of fundamental rights.”38

D. Anti-Terrorism Laws
Anti-terrorism laws, 

under Articles 3 and 4 of the 
Turkish Penal Code, precede 
the SoE of 2016. These laws 
are broad and ill-defined, thus 
giving the government leverage 
to use them in moments of crisis 
against anything determined to 
be a threat to the security of the 
state. Still Turkey maintains that 
“related investigations are not 
due to journalistic work but due 
to their support and link to the 
terrorist organizations…or using 
their profession in the service of 
terrorist activities.”39 There are an 
alarming number of non-violent 
terrorism charges, as the laws 
extend to cover activities that in 
any way concern “changing the 
characteristics of the Republic as 

specified in the Constitution.”40 
Furthermore, terrorist “aims” as 
opposed to terrorist “acts,” are 
sufficient grounds for conviction.41 
Journalists are more easily targeted 
because of the stipulations against 
“propaganda” making, which 
can endorse terrorist “aims” 
by shaping public opinion and 
providing information. These 
stipulations have remained 
despite a set of ECtHR 
recommended amendments 
to the Penal Code in 2013.42 

The insufficiency of this 
legal foundation in protecting 
freedom of speech has become 
increasingly clear. Given the block 
to constitutional review during 
the SoE, and an increasingly 
nondependent HSYK, there 
are fewer avenues for debate 
about the characteristics of the 
republic. Thus, the media is 
where the debate about the sense 
and significance of the Turkish 
republic frequently takes place. 
The charges against journalists 
have increased, as the silencing of 
the press is used to shut down the 
national debate about competing 
notions of Turkish identity. 
E. Defamation Laws

Defamation claims can 
be launched under both criminal 
and civil proceedings in Turkey. 
Article 299 of the Civil Code 
includes defamation while Article 
125 of the Penal Code criminalizes 
insult, specifically defamation 
against public officers, the 
national anthem, the flag, and even 
the President.43 The line between 
defamation and political criticism 
is incredibly thin. Defamation laws 
in Turkey, particularly under the 
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Criminal Code, fail to recognize 
the rights accorded to journalists 
as scrutinizers of the government, 
as recognized in Pelin Sener v. 
Turkey. Legal academic literature 
builds on this case law, particularly 
in arguing that content of insult 
must be distilled according to 
intention. Clooney and Webb 
argue that the law should recognize 
a “right to insult,” with insult 
only criminalized if it is intended 
to incite violence or criminal 
offences and crucially, if this 
violence is likely to materialize 
and actually occur.44 Furthermore, 
Turkey is one of few countries 
in the world which affords its 
citizens the right of reply under 
the law.45 Those defamed can, 
in theory, seek recourse through 
legal response. Public officials 
supposedly concerned with 
incorrect information, can correct 
that information. It is thus unclear 
why punitive penalty through 
the criminal code is necessary 
when journalistic speech is non-
violent, and there are sufficient 
civil avenues for recourse. 
THREATS BY PRIVATE 
ENTITIES: THE CASE FOR 
POSITIVE RESPONSIBILITY

The implementation of 
the ICCPR is thought to be easier 
than the International Covenant 
for Economic and Social Rights 
(ICESR) because it does not 
require significant positive 
responsibility or federal spending. 
Circumstances in Turkey shows 
this conception is not perfectly 
true. What about the difficult 
task of removing protestors 
from a court house or the cost 
of training judges to incorporate 

human rights to their decisions? 
The complications in Turkey 
highlight the fact that the ICCPR 
ought to be positively enforced 
in order to be truly effective. 

The case of Hrant Dink, 
editor of the bilingual Turkish-
Armenian newspaper Agos 
is fascinating. It clarifies the 
responsibility of the state in 
oversight over private agents 
that may “impair the enjoyment 
of the freedoms of opinion and 
expression.”46  In Dink v. Turkey, 
amongst a slew of other violations, 
the ECHR found Turkey to be in 
violation of Article 10 freedom 
of expression rights for failing 
to protect Dink from murder by 
Turkish nationalists as he awaited 
trial for a charge under Article 
301, the same national character 
charge faced by Orhan Pamuk.47 
This ruling comes among similar 
statements from the international 
legal community, including 
the 2014 call by the General 
Assembly for states to maintain a 
safe environment for journalists to 
work independently and without 
undue interference through 
resolutions 68/163 and 69/185.48 
Turkey struggles to reconcile what 
seems to be an ongoing historical 
sense of national insecurity 
and political fragility, with an 
ongoing discussion about Turkish 
identity, and what it means to be 
Turkish. Thus, laws articulated 
in a constitutional, criminal and 
civil provide legal grounds for the 
deterioration of free speech rights 
in this back and forth. Embracing 
a positive approach to the law 
may provide the government 
with the control it craves to stave 
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away threats to security, with the 
commitment to safety and free 
speech protection that allows 
the press, and civil society to 
flourish, and in turn bring this 
tension closer to a resolution. 
CONCLUSION

Not only are Turkey’s 
justifications of human rights 
suspensions illegitimate, its 
structural tools for oversight and 
appeal, even pre-coup, are badly 
positioned to see the protection 
of rules-based human rights 
order. Addressing these negative 
restrictions is important and 
can be done by narrowing the 
scope of constitutional, judicial, 
statutory and executive provisions 
in a way that allows for their fair 
application. From reality, we come 
full circle to Snow. Recall, it was 
not the written stipulations of the 
Penal Code, nor the whims of the 
political moment that necessarily 
led to the mass detention of 
journalists, but the interplay of 
both. In both its 2010 and 2014 
state response to the ICCPR 
Turkey points to the existence 
of legal safeguards as sufficient 
evidence of their implementation 
-- however it is these intermediary 
realities which stand in the way 
of effective human rights law 
enforcement. A positive conception 
of free speech rights, that fully 
recognizes the indivisibility of 
these rights, might be a better way 
to make these connections. Human 
rights cannot only be assumed 
in name and on paper, they 
must be acted on with purpose. 
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