
INTRA VIRES

UNIVERSITY OF TORONTO

UNDERGRADUATE 
LAW JOURNAL

A publication by the University of 
Toronto Pre-Law Society

Fall 2018
Issue 3.2



is proud to present Issue 3.2 of Intra Vires 

www.utprelaw.org

The University of Toronto Pre-Law Society

EDITORS-IN-CHIEF
SASHA ARISTOTLE AND YAKIN EBSIM

Editorial Board

MANAGING EDITOR
MARISA BALLEANI

EDITORS

EMILY CHU 
SHANNON MASCARENHAS

ANDREW NEAYEM
TANZIM RASHID
JENNA WALSH



Contents

The Enforcement of International Humanitarian Law in 
Multinational Operations 
Cindy Wu

22

Customary Law and Codification: A Mechanism for 
Advancing Q’eqchi and Mopan Maya Women’s Rights 
in the Toledo District of Belize 
Zara Narain

44

An Analysis of the Implementation of Article 10 of the 
International Covenant on Civil and Political Rights in 
the United States of America
Helen Hayes 

70

Argumentum Ab Inconvenienti: A Study of the Implica-
tions of the Term “Gender” in the Rome Statute of the 
International Criminal Court
Layla Pereira-DaSilva

6

The Laws of Risk and the Risks for Law: Actuarial Risk 
Assessments and the Possibility of “Objective” Over-
sight
Nathan Leung

56



6 7

Argumentum Ab Inconvenienti1 
Layla Pereira-DaSilva

INTRODUCTION
During the First Crusade, 

potential recruits were said to 
be propagandized by Emperor 
Alexios Komnenos’s stories which 
extolled the beauty of Macedonian 
women. The appeal presupposed 
that access to these women would 
be a spoil of war.2 As law professor 
Simon Chesterman writes, the 
phenomenon of “booty and 
beauty” has long been associated 
with both tactical approaches 
to war and victory in battle.3 In 
fact, for many centuries sexual 
violence against women during 
armed conflict was considered to 
be associated with war and thus 
was treated with impunity.4 

It was not until the 
International Criminal Tribunal 
for the former Yugoslavia (1993) 
and  the International Criminal 
Tribunal for Rwanda (1994) that 
the condemnation of sexual and 
gender-based crimes came to the 
fore. Even then, the inclusion 
of gender in the drafting of the 
Rome Statute for the International 
Criminal Court (1998) elicited 
polarized responses. After a long 
and contentious debate, delegates 
settled on a constructively 
ambiguous definition of gender 

to be included under “crimes 
against humanity” in Article 7(3). 
This was certainly intended as a 
positive step towards achieving 
gender justice. However, this 
analysis raises concerns that 
the constructively ambiguous5 
definition in Article 7(3) precludes 
the International Criminal Court 
(ICC) from effectively prosecuting 
and convicting gender-based 
crimes. 

This analysis proceeds 
in the following fashion. Firstly, 
section I develops a framework 
that distinguishes the term 
“gender” as it is understood 
by gender theorists in feminist 
jurisprudence. Secondly, section II 
explores the definition of gender-
based crimes as proposed by the 
Women’s Caucus for Gender 
Justice in the ICC (hereafter 
referred to as “Women’s Caucus”). 
Section III outlines the evolution 
of the Rome Statute with a specific 
focus on the gender debate. 
Section IV demonstrates how 
Article 7(3) precludes the ICC 
from effectively prosecuting and 
convicting gender-based crimes. 
To do this, this analysis parses 
the problematic components of 
Article 7(3): (i) “gender refers to 
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disproportionately, not 
because the victims of such 
crimes are of a particular 
religion or race, but because 
they are women [or men].12

Although rape is the oft-referred to 
gender-based crime, it is important 
to note that the term encompasses 
many forms of violence, such as 
sexual slavery, forced pregnancy, 
sexual torture, forced sterilization, 
and sexual mutilation. 

III. THE EVOLUTION OF 
THE ROME STATUTE AND 

THE GENDER DEBATE
 In their 1991 article 
“Feminist Approaches to 
International Law,” Hilary 
Charlesworth, Christine Chinkin, 
and Shelley Wright urged the 
United Nations to “further 
the study of traditional areas 
of international law from a 
perspective that regards gender as 
important.”13 They argued that the 
inclusion of gender was “critical 
to international legal structures 
and principles concerning gender-
based crimes.”14 

In December of 1997, a 
Preparatory Committee on the 
Establishment of an International 
Criminal Court was initiated by the 
United Nations General Assembly. 
The Committee was tasked with 
preparing a consolidated draft for 
the international treaty conference 
in Rome, Italy.15 This encouraging 
step towards the realization of 
an international criminal court 
was met with support by the 
international community following 
the dissolution of the Soviet 
Union, a civil war in the former 
Yugoslavia, and the Rwandan 

genocide.16 In June of 1998, the 
Rome Conference took place. 
For over five-weeks, delegates 
convened to create the Rome 
Statute, which was subsequently 
adopted by one hundred and 
twenty votes to seven with twenty-
one abstentions.17 Some of the 
most fiercely contested debates 
in those five weeks concerned 
the definition of gender, which 
activists criticized as a waste 
of valuable time revisiting old 
debates which only served to 
produce provisions that appear 
unworkable and impractical.18 
 As the ICC’s founding 
treaty, the Rome Statute identified 
four core international crimes that 
fall under the jurisdiction of the 
court: genocide, crimes against 
humanity, war crimes, and the 
crime of aggression. Article 7 
of the Rome Statute contains 
the definition of crimes against 
humanity, which reads:

For the purpose of this 
Statute, “crimes against 
humanity” means any of 
the following acts when 
committed as part of a 
widespread or systematic 
attack directed against any 
civilian population, with 
knowledge of the attack: (a) 
Murder; (b) Extermination; 
(c) Enslavement; (d) 
Deportation or forcible 
transfer of population; 
(e) Imprisonment or 
other severe deprivation 
of physical liberty in 
violation of fundamental 
rules of international law; 
(f) Torture; (g) Rape, 
sexual slavery, enforced 

the two sexes, male and female,” 
(ii) “within the context of society,” 
and (iii) “committed as part of a 
widespread or systematic attack.” 
Finally, in section V,  the cases 
of The Prosecutor v. Francis 
Kirimi Muthaura, Uhuru Muigai 
Kenyatta and Mohammed Hussein 
Ali; The Prosecutor v. Germain 
Katanga; and The Prosecutor v. 
Thomas Lubanga Dyilo, will be 
used to demonstrate how the Rome 
Statute is only a partial victory for 
gender justice.  

I. THE SOCIAL 
CONSTRUCTION OF 

GENDER
 In the influential book 
Gender Trouble: Feminism 
and the Subversion of Identity, 
gender theorist Judith Butler 
concludes that gender is the 
cultural interpretation of sex and 
therefore gender analysis should 
refrain from reifying gender as 
synonymous with sex. According 
to Butler, an implication of a 
methodological approach to gender 
is that it conflates the “norms of 
femininity and masculinity with 
the biological that is naturally 
mandated.”6 She goes on to 
argue that gender binarism (i.e. 
woman/man) has the pernicious 
effect of “socially sanctioning 
ostracism and violence.”7 In the 
same vein, Heather Turcotte 
argues that the Rome Statute, 
in its efforts to address gender-
based crimes, “failed to take into 
consideration how violence is 
able to perpetuate through a fixed 
gender-analysis.”8 Turcotte seems 
to concur with Butler here, who 
stated that “gender ought not to be 

a regulatory ideal.”9 
In its 1995 report, the 

Expert Group Meeting on the 
Development of Guidelines 
for the Integration of Gender 
Perspectives into United Nations 
Human Rights Activities and 
Programmes suggested that 
“gender refers to the ways in 
which roles, attitudes, values, and 
relationships regarding women 
and men are constructed by all 
societies.”10 Butler, Turcotte, and 
the Expert Group’s understanding 
of gender figures prominently in 
the framework of this analysis, 
insofar as sex is understood to be 
determined by nature, and gender 
is understood to be socially 
constructed. This means that this 
analysis’s discussion is situated in 
the intersection of sex and gender. 
To expand on this, “gender has 
been brought onto the international 
stage; however, the results are 
uneven and troubling” because the 
understanding of gender and its 
relationship to sex “remains fairly 
traditional in the discourse and 
practice of international criminal 
law.”11 

II. DEFINING GENDER-
BASED CRIMES
 For the purposes of this 

analysis, the understanding of what 
constitutes gender-based crimes is 
partially based on the definition 
proposed by the Women’s Caucus 
in its recommendations for the 
December 1997 Preparatory 
Committee: 

Incidents of violence 
targeting or affecting 
women [or men] 
either exclusively or 
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would convict ex-Congo official, 
Jean-Pierre Bemba of sexual and 
gender-based crimes. However, 
this remains the first and only 
instance where sexual and gender-
based violence; specifically 
rape, has been recognized in an 
international verdict as a weapon 
of war.26 Chappell and Grey show 
that despite efforts to include a 
range of sexual and gender-based 
crime charges in the pre-trial 
stages of proceedings, many were 
dropped by the confirmation-
of-charges stage.27 In fact, 
Chappell and Grey’s analysis 
suggests that “the further sexual 
violence charges progress through 
proceedings, the more vulnerable 
they become to being withdrawn 
by the Prosecutor or struck down 
by the bench.”28 Could it be 
then, that specific components 
of Article 7 and paragraph 3 
are, in fact, precluding the ICC 
from effectively prosecuting 
and convicting gender-based 
crimes? 

i. “gender refers to the two 
sexes, male and female”

United Nations Special 
Rapporteur on Violence 
Against Women, Ms. Radhika 
Coomaraswamy criticized the 
Statute’s definition of gender 
as conflating the notions of sex 
and gender, which she cautioned 
“could prevent approaches that 
rely on the social construction of 
gender.”29 Similarly, Charlesworth 
and Chinkin argue that “the 
phrasing [in paragraph 3] presents 
gender as an issue of biology 
rather than social construction,” 
and this is problematic insofar 

as “it fails to draw attention to 
aspects of social relations that are 
culturally contingent and without a 
foundation in biological necessity, 
as use of the term ‘gender’ 
should do.”30 Thus, the ICC’s 
interpretation of the term “gender” 
on a case-to-case basis will have 
a direct impact on the Court’s 
assessment of cases and its ability 
to prosecute them. Additionally, 
this could have profound effects 
on the duties and powers of 
the Prosecutor with respect to 
the investigation, participation, 
and protection of victims and 
witnesses.31 
 As Brenda Cossman points 
out in “Gender Performance, 
Sexual Subjects and International 
Law,” the definition of gender in 
the Rome Statute is rooted in the 
binary understanding of woman/
man yet is predominantly used 
as a euphemism for women.32 
This leads to the problematic 
archetype of women and girls as 
the sole victims of gender-based 
crimes, which fails to recognize 
the existence of sexual-violence 
against men and boys.33 This is 
exemplified in The Prosecutor v. 
Francis Kirimi Muthaura, Uhuru 
Muigai Kenyatta and Mohammed 
Hussein Ali case.34

Following the 2007 post-
election violence in Kenya, 
Muthaura, Kenyatta, and Ali 
were charged with, inter alia, 
“rape and other forms of sexual 
violence constituting a crime 
against humanity […] namely, the 
inflicting of great suffering and 
serious injury to body or to mental 
or physical health by means of 
inhumane acts.”35 During the pre-

prostitution, forced 
pregnancy, enforced 
sterilization, or any other 
form of sexual violence 
of comparable gravity; 
(h) Persecution against 
any identifiable group or 
collectivity on political, 
racial, national, ethnic, 
cultural, religious, gender 
as defined in paragraph 3, 
or other grounds that are 
universally recognized 
as impermissible under 
international law, in 
connection with any act 
referred to in this paragraph 
or any crime within the 
jurisdiction of the court; 
(i) Enforced disappearance 
of persons; (j) The crime 
of apartheid; (k) Other 
inhumane acts of a similar 
character intentionally 
causing great suffering, or 
serious injury to body or to 
mental or physical health.19  

Unlike other prohibited grounds 
of persecution and discrimination 
listed, including political, racial, 
national, ethnic, cultural, and 
religious grounds, gender includes 
a definition in paragraph 3:

For the purpose of this 
Statute, it is understood 
that the term “gender” 
refers to the two sexes, 
male and female, within 
the context of society. 
The term “gender” does 
not indicate any meaning 
different from the above.20

Paragraph 3 was the outcome of a 
long negotiating process that had 
reached an impasse. According 
to Valerie Oosterveld, a member 

of the Canadian delegation to 
the United Nations Diplomatic 
Conference of Plenipotentiaries 
on the Establishment of the 
International Criminal Court, “the 
definition [in paragraph 3] sharply 
reflects the use of constructive 
ambiguity by the negotiators.”21 In 
other words, the intentional use of 
constructive ambiguity was used 
in order to circumvent the socio-
cultural factors underlying sex-
based discrimination; such that, 
the interpretation and application 
of the term “gender” would be 
left to the discretion of ICC 
prosecutors and judges. This not 
only makes paragraph 3 a fig leaf 
designed to cover the difficulty of 
including gender in the Statute, 
but it weakens the ICC’s ability 
to prosecute and convict gender-
based crimes as compared to 
other forms of persecution and 
discrimination.22

IV. THE ROME STATUTE 
OF THE ICC: A PARTIAL 
VICTORY FOR GENDER 

JUSTICE
 Louise Chappell and 
Rosemary Grey’s extensive 
analysis of prosecutorial 
discretion23 revealed a distinct 
pattern in the ICC’s gender-based 
crimes prosecution history.24 

Chappell and Grey found that 
“between 2002 and 2014, the 
Office of the Prosecutor brought 
fifty-seven charges of sexual 
and gender-based crimes to the 
ICC;” but by early 2014, “the 
ICC had failed to pass a single 
conviction for sexual or gender-
based crimes.”25 It would not be 
until March 2016 that the ICC 



12 13

Congo.47 Katanga was charged 
with, inter alia, a broad range of 
sexual crimes including rape and 
sexual slavery.48 However, in line 
with Chappell and Grey’s findings, 
the sexual and gender-based 
crime charges were dropped due 
to “an unwillingness of the Trial 
Chamber to recognize existing 
developments of international 
law.”49 In particular, the Trial 
Chamber was not convinced that 
the Prosecutor had sufficient 
evidence to support Katanga as an 
accessory to the sexual violence, 
specifically sexual slavery.50 There 
was uncertainty surrounding the 
nature of the relationship between 
Katanga’s men and the women of 
Bogoro, as many Bogoro women 
married Katanga’s men and had 
their children.51 Cases such as 
Katanga’s illustrates how cultural 
traditions wherein women are 
under the dominion of men can 
preclude investigations into and 
the prosecution of forced sexual 
relations and gender violence 
that are disguised as a family 
arrangement.52 

As Sophie O’Connell 
states in “Gender Based Crimes at 
the International Criminal Court,” 
the Trial Chamber’s decision 
in the Katanga case “missed 
the fact that sexual and gender-
based crimes have multi-layered 
functions contingent on social 
relations and cultural factors.”53 In 
other words, the Trial Chamber’s 
judgment reflects inadequacies 
in understanding the power 
structure that creates situations 
of dependence which are intrinsic 
to socially constructed gender 
roles.54 O’Connell goes on to 

argue that this caused “uncertainty 
surrounding situations where 
women and girls were being 
forced to share their life with a 
person whom they must perform 
acts of a sexual nature.”55 Thus, 
to understand “the term ‘gender’ 
as referring to the two sexes, male 
and female, within the context of 
society,” problematically entails 
that gender roles are established 
within the context of society and 
upheld as sacrosanct. As seen in 
the Katanga case, this necessarily 
raises the concern that the ICC 
may be precluded by the social 
mores of the society within which 
the crimes occur.

iii. “committed as part of a 
widespread or systematic 

attack”
In her article “Women, 

War, and Words: The Gender 
Component in the Permanent 
International Criminal Court’s 
Definition of Crimes Against 
Humanity,” author Brook Sari 
Moshan addresses the issue of 
gender-based crimes “that are 
neither widespread nor systematic, 
but are nonetheless savage and 
brutal.”56 Moshan points out that 
rape and other forms of gender-
based crimes are often isolated 
events which do not constitute 
“widespread or systematic 
attack.”57 Moshan then goes on 
to argue that an act of sexual 
violence during armed conflict 
that is committed in isolation can 
be considered a lesser offence than 
the other enumerated examples of 
crimes against humanity. This is 
problematic as it creates a loophole 
for perpetrators of serious gender-

trial proceedings, the Prosecutors 
submitted evidence of the forced 
circumcision of Luo men.36 
Notwithstanding the Prosecutors’ 
attempt to characterize “male 
forced penile amputation as a 
sexual and gender-based crime,”37 
the Pre-Trial Chamber declined 
to confirm a charge of “any other 
form of sexual violence as crimes 
against humanity related to the 
mass forced male circumcision.”38 
This led Chappell and Grey to 
conclude that:

[t]he Pre-Trial decision in 
the [Muthaura, Kenyatta, 
and Ali] case was a 
misrecognition of the act of 
forced male circumcision 
as a gender-based crime 
[…] This misstep failed to 
stress the broader gendered 
context in its application 
and missed the important 
opportunity to disrupt 
the “normal” gender 
archetypes in international 
criminal law that views 
men as the agents and 
women as the victims.39

ii. “within the context of 
society”

“It is important to 
consider,” Sir Nigel Rodley writes, 
“that human rights are inherently 
intra-State matters and that means 
that in the international context 
they are capable of becoming 
additional sources of friction, 
thus multiplying the challenge to 
the international legal system.”40 
States, through the exercise of 
their sovereignty, remain the 
fundamental units of international 
relations and retain authority 

within their defined territory to 
shape gender relations.41 However, 
as Chappell argues in “Women’s 
Rights and Religious Opposition: 
The Politics of Gender at the 
International Criminal Court,” 
institutions of global governance 
“exert an important influence on 
the behaviour of states and help 
set the broader decision-making 
context in which nation-states 
operate.”42 In other words, a global 
governance institution such as the 
ICC possesses the ability to further 
gender-sensitivity in criminal 
justice systems at the domestic 
level. The ICC has this capability 
as a result of its complementary 
jurisdiction, which means that “if 
national courts are ready, able, 
and competent to prosecute crimes 
against humanity they will do so; 
however, in cases where a national 
court is unable, the ICC can assert 
jurisdiction and prosecute.”43 
In this regard, Article 7(3) of 
the Rome Statute represents “a 
missed opportunity to remap the 
boundaries of international law,”44 
such that it could “filter down to 
the level of the state to influence 
national legislation in areas of 
sexual and gender-based crimes.”45 
As it stands, the ICC is unable to 
influence gender-sensitivity in 
national judiciary systems; by the 
same token, the ICC is limited by 
the social mores46 of the society 
within which gender-based crimes 
occur. This is exemplified in The 
Prosecutor v. Germain Katanga 
case. 

The case centered on the 
defendant’s involvement in the 
2003 attack on the village of Bogoro 
in the Democratic Republic of the 
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based crimes to escape the ICC’s 
prosecution, as exemplified in The 
Prosecutor v. Thomas Lubanga 
Dyilo case.58 

In March of 2006, Thomas 
Lubanga Dyilo, the commander 
in chief of the Forces Patriotiques 
pour La Libération du Congo, was 
charged only with the crime of 
abducting children under the age of 
fifteen and forcing them to fight in 
active hostilities. This decision was 
made despite thirty-one eyewitness 
accounts attesting to the “sexual 
violence that appeared to be an 
integral part of Lubanga’s attacks 
against the civilian population.”59 
This means that the Prosecutor 
Luis Moreno-Ocampo failed to 
indict Lubanga for gender-based 
crimes. The Prosecutor reasoned 
that the narrow range of charges 
was due to the fact that “the sexual 
and gender-based crimes did not 
meet the crimes-against-humanity 
threshold test of being ‘widespread’ 
or ‘systematic’.”60 Despite pressure 
from gender justice actors, Moreno-
Ocampo declined to further 
investigate Lubanga’s crimes of 
sexual and gender-based violence 
pre-trial. It was only in his closing 
brief that the Prosecutor highlighted 
the fact that “young girls were 
daily victims of rape by Lubanga’s 
commanders.”61 Moreno-Ocampo’s 
failure to include sexual and gender-
based crime charges before the 
commencement of the trial was not 
only a missed opportunity to advance 
jurisprudence in the area of sexual 
violence, but was also indicative 
of how this component of Article 
7 has the ability to preclude ICC 
proceedings in matters of isolated 
sexual and gender-based crimes.62

CONCLUSION
The aforementioned cases 

demonstrate how leaving much of 
the interpretation and application of 
the term “gender” to the discretion 
of ICC prosecutors and judges 
necessarily raises the concern 
that gender-based crimes are left 
vulnerable to textual and contextual 
loopholes.63 This analysis assessed 
and revealed how gender, as it 
is defined in the Rome Statute’s 
Article 7(3), precludes the ICC 
from effectively prosecuting and 
convicting gender-based crimes. In 
particular, this analysis considered 
the following constituent parts of 
Article 7 and paragraph 3: “gender 
refers to the two sexes, male and 
female,” “within the context of 
society,” and “committed as part of 
a widespread or systematic attack.” 
The objective in this analysis was to 
show that the ICC is often hamstrung 
by these specific components. In 
sum, the general consensus among 
international legal experts, scholars, 
and the case studies presented 
suggests that the Rome Statute was 
only a partial victory for gender 
justice. Nevertheless, it is important 
to consider how drawing attention 
to the implications of the Statute’s 
definition of gender can present new 
opportunities for the international 
law community to focus more 
concretely, on the meaning of the 
term and its application in the context 
of human rights and international 
law.64 
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The Enforcement of Interna-
tional Humanitarian Law in 
Multinational Operations 
Cindy Wu

Multinational operations 
are beginning to play a larger role 
in situations of armed conflict. 
Equipped with more forceful 
mandates, peacekeeping and 
peace enforcement missions under 
the auspices of the United Nations 
(UN) or the North Atlantic 
Treaty Organization (NATO) are 
undertaken in new contexts that 
can obfuscate the application of 
international humanitarian law 
(IHL).1 Additionally, multinational 
forces are increasingly being 
deployed into armed conflict 
situations, as the benefits of 
cooperative efforts are seen as a 
way to offset the economic and 
political risks incurred by taking 
part in hostilities.2 In light of 
the increasing prevalence and 
complexity of multinational 
operations, the legal community 
has called for a review and 
improvement of the enforcement 
of IHL. This analysis will argue 
that the scope of IHL enforcement 
in multinational operations is 
imprecise, largely uncoordinated, 
and reactionary, which leads to 
a sense of impunity amongst 
participants. The first section of 
this analysis will briefly address 
the general applicability of IHL 

to situations of multinational 
operations. Next, this analysis 
will assess the challenges that 
legal interoperability present to 
the prevention of IHL violations, 
as well as review the current and 
proposed methods to overcome 
these challenges. The final section 
will focus on the accountability 
of various actors, including 
international organizations (IOs), 
member states, and private 
military companies (PMCs), in the 
event of a violation of IHL, as well 
as the need for clarity in the rules 
surrounding legal responsibility 
and remedies.
 Legal scholars have 
discussed and clarified which 
rules of IHL bind participants in a 
multinational operation; however, 
a full review of the applicable laws 
is beyond the scope of this paper. 
Instead, this section will seek 
to answer a more fundamental 
question: are multinational forces 
bound by IHL? This question 
is critical to understanding 
enforcement because if IHL does 
not apply to multinational forces 
in the first place, it becomes null. 
In the past, many multinational 
forces have adopted an argument 
along these lines. They claimed 
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that because they represented the 
will of the international community 
and had to remain impartial, 
objective, and neutral, they could 
not be considered belligerents in 
an armed conflict.3 

This argument mistakenly 
conflates jus ad bellum with jus 
in bello, when it is an established 
principle of IHL that these two 
areas of law should remain 
distinct. IHL is unconcerned 
with the ‘justness’ of motivations 
instigating the conflict; rather, IHL 
deals with jus in bello concerns 
of the legality of the means and 
methods of warfare.4 To assume 
otherwise would erode a basic 
distinction of IHL. As Julianne 
Peck warns, a multinational 
force’s pursuit of peace, “rather 
than destroying an enemy to gain 
political or territorial control, does 
not mean that the unregulated 
conduct of those troops presents 
any less of a danger to humanity.”5 
Thus, if the situation in which the 
multinational force is deployed 
reaches the status of an armed 
conflict, and the multinational 
force qualifies as being ‘party’ 
to the conflict under IHL, then it 
must abide by the laws of armed 
conflict. 

Although the applicability 
of IHL to multinational operations 
is now generally agreed upon in the 
legal community, disagreement still 
exists surrounding how to prevent 
IHL violations and how to ensure 
accountability in the case of such 
violations. The goal of preventing 
IHL violations is often broached 
from the complementary vantage 
point of ensuring compliance with 
IHL. Under Common Article 1 

of the Geneva Conventions of 
1949, all powers must respect IHL 
themselves while also ensuring 
respect for IHL amongst other 
powers.6 This dual responsibility is 
usually satisfied by implementing 
adequate training programs for 
military forces before they are 
deployed. Furthermore, IHL 
principles are often embedded in 
the rules of engagement (ROE) of 
each force, as well as within their 
military codes.7 However, this 
picture becomes more complicated 
when multiple troops are operating 
in the battlefield together, each 
armed with unique IHL training, 
ROEs, and practices.

Here, legal interoperability 
is of paramount importance. Legal 
interoperability is understood to be 
the “ability of the forces of two or 
more nations to operate effectively 
together in the execution of 
assigned missions and tasks and 
with full respect for their legal 
obligations, notwithstanding 
the fact that nations concerned 
have varying legal obligations 
and varying interpretations of 
these obligations.”8 Also referred 
to as “unity of effort”, legal 
interoperability is essential to 
the success of all multinational 
operations. However, a functioning 
and coherent legal interoperability 
is difficult to achieve in 
multinational operations. Troop 
contributing countries (TCCs) 
must first deal with disparities in 
concrete legal obligations under 
various IHL treaties. For example, 
in Operation Allied Force, the 
1999 NATO Kosovo bombing 
campaign, Additional Protocol 
I to the Geneva Conventions 

of 1949 was ratified by all 
participating members except 
France, the United States, and 
Turkey. Moreover, Turkey was 
the only TCC who was not party 
to the UN Conventional Weapons 
Convention.9 These differences 
are present in every multinational 
operation, as each TCC must 
contend with other states operating 
under the constraints of treaties 
that they may not be signatories to.

States not only have 
differing treaty obligations under 
IHL, but also each have a unique 
interpretation of what a particular 
IHL obligation may entail.10 
Currently, there are four areas 
of interpretation that often elicit 
disagreement in multinational 
operations: conflict status, 
combatant status, the threshold of 
“direct participation in hostilities”, 
and the rules of detention. First, 
the determination of conflict status 
has become severely contested in 
the post-9/11 era. The blurred line 
between international and non-
international armed conflict has 
been complicated by the United 
States’ claim that their ‘global war 
on terror’ is in fact an international 
armed conflict. Many have argued 
that the United States classified 
their counterterrorism efforts as 
such in order to be privy to the 
more permissive rules of IHL under 
international armed conflict.11 
Confusion resulting from differing 
conflict status interpretations then 
leads to the concurrent application 
of international armed conflict 
rules with those of internal armed 
conflict in a single multinational 
operation. This has direct 
implications on the planning of the 

operation, the determination of the 
permissible means and methods 
of warfare, and the treatment of 
captured persons.

Even if it is agreed that 
multinational forces are indeed 
participating in an international 
or internal armed conflict, TCCs 
can also disagree on the status of 
their troops. This is particularly 
relevant to UN operations. The 
1994 Convention on the Safety 
of United Nations and Associated 
Personnel sets out protections for 
UN personnel, so long as these 
personnel are not engaged as 
“combatants against organized 
armed forces and to which the 
law of international armed conflict 
applies.”12 So as to maintain the 
protection of their troops offered 
by the Safety Convention, TCCs 
have an incentive to deny both 
the international character of the 
conflict, as well as the status of 
their forces as ‘combatants’. This 
incentive has been heightened 
recently, as TCCs seek to protect 
their forces from the increasingly 
unstable and dangerous situations 
their troops are being deployed 
into.13 While the immediate 
benefits to TCCs who deny the 
combatant status of their troops are 
apparent, differing understandings 
of combatant status amongst 
TCCs in an operation can also 
restrict the deployment of certain 
troops on a particular mission, 
thus hampering the overall success 
of the operation.

The incentive to protect 
one’s own troops also affects each 
state’s interpretation of the direct 
participation in hostilities. The 
International Committee of the 
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Red Cross (ICRC) has identified a 
threshold at which point civilians 
are considered to be directly 
participating in hostilities, thereby 
losing their combatant immunity 
and other protections afforded to 
civilians.14 However, not all states 
adhere to the ICRC’s definition, 
as was evident with the actions of 
the International Security Force 
(ISAF) in Afghanistan. The defense 
ministers of NATO authorized 
ISAF counterinsurgency efforts 
in 2009 against narcotic facilities 
that were allegedly financing 
terrorist networks in Afghanistan. 
However, even as this mission 
was deployed, TCCs within 
NATO disagreed over whether 
the production of narcotics 
demonstrated a sufficient link to 
the conflict so as to be classified as 
direct participation in hostilities. 
Those who were of the opinion 
that the link was insufficient then 
questioned the legality of the 
use of force against the narcotics 
facilities.15 This disagreement over 
the legality of the target under IHL 
posed a challenge to the legal 
interoperability and overall unity 
of the ISAF. 

The ISAF also highlights 
the fourth area of interpretation that 
states within multinational forces 
often disagree upon, namely the 
status and treatment of detainees. 
During the war on Afghanistan in 
2001, the European NATO member 
states thought that detained 
Al-Qaeda and Taliban fighters 
should be considered prisoners 
of war under the definition of 
the Third Geneva Conventions, 
and therefore should be afforded 
the appropriate protections.16 In 

contrast, the United States labelled 
these detainees as “unlawful 
enemy combatants”, who were not 
prisoners of war and thus privy 
to limited protections.17 Under 
these conditions, the ISAF had 
a disjointed approach towards 
the treatment of detainees. The 
European states would often 
transfer their detainees to the 
United States, with the knowledge 
that in doing so, they could no 
longer ensure that the detainees 
would be afforded protection 
under IHL.18 After the Abu Ghraib 
and Guantanamo Bay scandals of 
2004, ISAF member states began 
transferring detainees to the hands 
of the Afghan government upon 
capture, but this did no more to 
guarantee their protection, as 
the local government lacked an 
established rule of law or the 
required infrastructure to provide 
protections.19

The failures of legal 
interoperability in the case of 
ISAF indicate how differing 
legal interpretations can lead to 
not only legal, but operational 
and political consequences as 
well. The legal consequences of 
the lack of coordination between 
multinational forces include 
the inconsistent protection of 
individuals under IHL, as is 
evidenced in the ISAF’s treatment 
of detainees. Furthermore, this 
may lead to difficulties when 
trying to determine who should be 
held accountable for violations of 
IHL by members of a multinational 
force. The ability to attribute 
responsibility to a member state 
will be impeded by claims by 
the state that they were operating 

under a specific IHL framework 
that did not include the act or 
omission in question. 

Operationally, the lack of 
a harmonized legal approach can 
lead to “national caveats”, wherein 
an international commander 
deploys a certain nation’s troops 
because this military action is 
permissible under that nation’s 
legal framework. However, this 
decision would be considered a 
blatant contravention of IHL for 
other TCCs.20 This effectively 
results in the international 
commander selectively applying 
or withholding IHL in order 
to achieve military objectives. 
In contrast, if TCCs actively 
engaged and facilitated the legal 
interoperability of their operation, 
it could lead to more careful 
decisions during combat wherein 
all TCCs would weigh the benefits 
of targets or missions based on 
IHL.21 For example, if the ISAF 
had come to a consensus on the 
definition of ‘direct participation 
in hostilities’, then perhaps 
the mission targeting narcotics 
facilities would not have been 
undertaken, or would have had 
clearer restrictions in light of IHL. 

These legal and operational 
challenges can ultimately lead to 
damaging political consequences. 
When an operation is undertaken 
to uphold human rights or establish 
the rule of law, IHL violations by 
the multinational forces contradict 
their very purpose, thus weakening 
the legitimacy of the operation 
in the eyes of the locals and the 
domestic public.22 This paradox 
was especially apparent in the 
ISAF’s inconsistent treatment of 

detainees, as it prevented them 
from winning the ‘hearts and 
minds’ of the Afghan locals and 
setting an example for the rule of 
law.23 Without public support, these 
operations lose their legitimacy 
and weaken the political resolve 
of TCCs to continue participating 
in the operation. Based on these 
legal, operational, and political 
implications, the importance 
of clarifying and coordinating 
IHL obligations in multinational 
forces is thus imperative. 
Therefore, multinational forces 
should implement the following 
three solutions to improve 
legal interoperability during 
their missions: clarification of 
documents that establish the scope 
and purpose of the operation, 
education and knowledge-sharing 
between troops, and a maximalist 
policy approach.

 Agreements and documents 
that create the foundation for 
the multinational operation 
should provide greater clarity 
regarding the purpose and scope 
of the mission, as well as how the 
operation will interpret their IHL 
obligations. If all resolutions and 
mandates set out the purpose of the 
mission, all actions will have to be 
justified by this purpose, helping 
to avoid situations such as those 
created by UN Security Council 
Resolution 678.24 The stated 
purpose of the mission set out by 
this resolution was to respond to 
the breach of peace created by 
the Iraqi invasion of Kuwait in 
1990, but the resolution put forth 
used vague language. The United 
States and United Kingdom then 
used this resolution to justify their 



28 29

bombings of Iraq, which many 
claimed exceeded the scope of 
the mission.25 Security Council 
resolutions, or whichever founding 
documents bring the multinational 
operation into being, should be as 
clear and explicit as possible so 
as to reduce the possibility of any 
TCC overstepping the boundaries 
of the mission, and possibly 
violating IHL. UN Status of Forces 
Agreements (SOFAs) between the 
UN forces and the host state can 
also help clarify the role of IHL 
in a military operation, laying out 
the responsibilities of the mission. 
The SOFA for the United Nations 
Assistance Mission in Rwanda 
was the first time a SOFA invoked 
IHL principles. It stated that the 
operations would be conducted “in 
a manner fully consistent with the 
principles and spirit of the general 
conventions applicable to the 
conduct of military personnel”, 
subsequently listing the four 
Geneva Conventions and the 
Additional Protocols.26

Some even call for 
common declarations amongst 
TCCs to certain IHL principles, 
such as a mission-wide declaration 
of how the threshold for ‘direct 
participation in hostilities’ can 
be met, or a specific criteria for 
targeting. This would undoubtedly 
improve the legal interoperability 
of multinational operations. 
However, like the suggestion 
above to include specific IHL 
obligations in SOFAs, requiring 
declarations that clarify legal 
interpretations are likely to be 
seen as infringements on the 
sovereignty of participating states, 
and may preclude them from 

participating.27 As such, while this 
is certainly aspirational, simply 
clarifying the purpose and scope 
of the mission in resolutions and 
mandates may be a more realistic 
first step towards achieving legal 
interoperability.

Other approaches to 
improving legal interoperability 
that recognize the inviolability of 
state sovereignty aim to mitigate 
the risks that come with having 
different legal frameworks operate 
in tandem. One such approach is 
increased educational exchange 
and knowledge-sharing between 
troops. This requires more than just 
improving IHL training for one’s 
own national troops.28 Based on 
his experiences as an operational 
lawyer in the navy of the United 
Kingdom during the invasion of 
Iraq in 2003, Neil Brown advocates 
for a greater role for operational 
lawyers in coalition forces. The 
operational lawyers of each TCC 
must have complete knowledge 
of their own IHL framework, as 
well as those of every other TCC. 
This includes treaties on which the 
state is a signatory, the application 
of IHL principles in the state’s 
past practice, and legal writings 
coming from each country.29 
While others have claimed that it 
is impractical to require that each 
TCC is fully knowledgeable on 
the legal framework of every other 
TCC, it is equally impractical for 
state forces to operate in silos.30

Operational lawyers must 
then ensure that their national 
military commanders, as well as 
the coalition commander, are well 
aware of the IHL frameworks 
of each force and whether such 

limitations are based on policy or 
are legally binding. This process 
can be facilitated by knowledge-
sharing between national troops. 
For example, during the invasion 
of Iraq in 2003, targeting decisions 
were enabled by input from 
staff officers and operational 
lawyers from both the United 
Kingdom and the United States.31 
In recognizing the complex 
environments that multinational 
forces are deployed into, one must 
also recognize that each TCC’s 
responsibility in the mission will 
necessarily overlap. Sharing legal 
knowledge and expertise between 
national forces will help the force 
achieve legal interoperability and 
encourage continuous cooperation 
throughout the operation to resolve 
legal differences. 

 In the absence of clarifying 
declarations or knowledge-
sharing efforts, a broader third 
approach can also be considered. 
Rather than implementing specific 
mechanisms to try to overcome 
legal differences, multinational 
operations can simply apply 
a baseline approach to IHL 
interoperability. Specifically, 
a minimalist or maximalist 
approach can be applied. Under 
the minimalist approach, a 
multinational operation sets as 
a baseline the lowest common 
denominator legal framework – 
that of the participant who has the 
least constricting obligations under 
IHL.32 For example, if the US were 
to participate in a multinational 
operation with a minimalist 
approach, it would not have to 
act according to the principles of 
Additional Protocol I, even if other 

TCCs considered themselves to be 
bound by the convention. While 
this approach may be preferred 
by some states, it is insufficient 
to absolve the challenges of legal 
interoperability. It suggests a 
reluctance to be bound by the 
principles of IHL, does little to 
overcome legal differences of 
multinational troops, and could 
thus lead to the aforementioned 
political consequences of 
weakened legitimacy and public 
support. Therefore, the maximalist 
approach should be applied 
instead, wherein the baseline of 
IHL to be followed mirrors the 
obligations of the most legally 
restrained participant. Here, 
if other TCCs were bound by 
Additional Protocol I, the United 
States would have to abide by 
the protocol as a matter of policy 
for the duration of the mission.33 
Achieving legal interoperability 
can ensure that a coherent approach 
is taken in regards to respecting 
IHL. The three methods discussed 
above – clearer mandates, inter-
troop knowledge sharing, and a 
maximalist policy – all help to 
ensure that participating states 
are actively working to prevent 
violations of IHL before and 
during their mission. 

Unfortunately, these 
preventative efforts are not always 
successful, which prompts a second 
area of inquiry: accountability. 
This section will compare 
and contrast the attribution of 
responsibility to the UN, NATO, 
their respective member states, 
and PMCs working within 
multinational operations. While 
the rules of state responsibility 
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are clearly demarcated in 
international law and practice, the 
attribution of responsibility to IOs 
remains contentious. In 2011, the 
International Law Commission 
(ILC) adopted draft Articles on 
Responsibility of International 
Organizations (ARIO). However, 
these rules have not yet been 
codified, so in evaluating the 
attribution of responsibility to 
IOs, ARIO principles must be 
considered in conjunction with 
customary international law and 
past judicial rulings.34 

The first question to 
be addressed is whether or not 
it is prudent to even hold IOs 
responsible for IHL violations, 
in light of the fact that there are 
already existing mechanisms to 
hold the relevant member states 
accountable. In her analysis of 
NATO operations, Nachama 
Rosen finds that holding IOs 
responsible is beneficial for both 
the victim of the violation, as well 
as the perpetrating IO. From the 
perspective of the IO, evading 
blame as an entire organization 
can create a culture of distrust 
that erodes cooperative efforts, 
as only select members will be 
held accountable for violations 
that could very well have been 
products of decisions made by 
consensus.35 For the victim of an 
IHL violation, it can be challenging 
to pinpoint which particular 
state is responsible for the 
violation. Often, this information 
is not publicly available, or is 
difficult to understand without 
a comprehensive understanding 
of the command structures of 
multinational operations.36 Thus, 

while there is little case law to 
rely upon in this area, holding IOs 
responsible for breaches of IHL 
can streamline the enforcement 
process and provide more 
accessible remedies for victims, 
while protecting the stability of 
IOs. 

There are two elements 
to consider when attributing 
responsibility for IHL violations 
in multinational operations: 
whether or not the entity has an 
international legal personality, and 
the command and control structure 
of the operation. The former 
element is of great significance, as 
only entities with an international 
legal personality can be considered 
to possess rights and obligations 
under international law.37 The UN’s 
international legal personality was 
confirmed by the International 
Court of Justice (ICJ) in its 
advisory opinion of Reparations 
for Injuries Suffered in the Service 
of the United Nations in 1949. The 
ICJ held that IOs, in this case the 
UN, can be considered a subject of 
international law if it is necessary 
for them to fulfill their mandated 
functions.38 

NATO’s legal personality, 
on the other hand, is not a 
settled matter of international 
law. Proponents of the position 
that NATO does not have an 
international legal personality 
claim that NATO is composed of 
sovereign states who retain a large 
amount of control over how their 
resources and armed forces are 
used within the alliance. Moreover, 
in bringing claims against acts 
committed during NATO missions, 
third states, such as the former 

Yugoslavia, have opted to direct 
claims towards NATO member 
states rather than the organization 
as a whole.39 Thus, NATO member 
states and third states do not 
recognize the international legal 
personality of NATO. This calls 
into question NATO’s subjective 
legal personality. However, many 
hold the view that NATO should be 
thought of as a single entity with a 
sufficient legal personality to hold 
rights and obligations of IHL. 
All NATO members have ratified 
almost identical IHL instruments, 
and have operated under the 
auspices of NATO cooperation 
for almost six decades.40 This 
argument is further strengthened 
by the fact that all NATO decisions 
must be made with the consensus 
of all member states.41 Finally, 
there are a few cases suggesting 
that states perceive NATO to have 
an international legal personality, 
notably the Bankovic case brought 
before the European Court of 
Human Rights (ECtHR). In this 
case, the French government tried 
to attribute violations committed 
during Operation Allied Force to 
NATO, rather than to its member 
states.42 NATO’s international 
legal personality is consequently 
still undetermined, and will only 
be clarified with future judicial 
rulings and writings.

Even so, international 
responsibility does not rely 
solely on one’s international legal 
personality; it is also a question 
of command and control. The 
general rule of attribution, which 
holds that entities are solely 
responsible for the actions of their 
agents or organs, has been applied 

to cases of IHL violations by IOs 
during multinational operations.43 
In the case of Stichting Mothers 
of Srebrenica and Others v. 
Netherlands, the ECtHR used the 
‘ultimate authority and control 
test’ based on the general rule 
of attribution, and found the IO 
leading the mission to be the only 
responsible party.44 The same 
test was applied to the Berhami 
case, where once again the court 
rejected a claim by the IO – in this 
case Kosovo Force under NATO 
– that the violation of IHL should 
be attributable to the TCCs who 
maintained a certain degree of 
control within the mission.45 

There has been 
considerable push back against 
the ECtHR’s ‘ultimate control and 
authority’ test, as it allows member 
states to “hide behind the screen 
of international legal personality” 
and exploit this cover of impunity 
to undertake actions that violate 
IHL.46 And so in Article 7 of the 
ARIO, the ILC adopted a different 
method: the ‘effective control’ 
test. This test recognizes that 
multinational forces authorized 
by IOs are simultaneously acting 
on behalf of the IO, as well as 
on their own national directive.47 
Rather than looking at the formal 
status of control, the ‘effective 
control’ test weighs the degree to 
which TCCs and IOs hold control 
over the conduct of multinational 
forces in order to determine which 
party holds responsibility. In 
some cases, this can lead to dual 
attribution, wherein both the IO 
and the responsible state(s) can 
be held accountable. For example, 
the Court of Appeal of the Hague 
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found that the state of Netherlands 
as well as the UN peacekeeping 
force in Srebrenica could both be 
held responsible for the unlawful 
eviction of Bosnian nationals from 
a UN compound during operations 
in Srebrenica.48 In a significant 
divergence from the ECtHR 
precedence, the court accordingly 
acknowledged the principle of 
dual attribution, lifting the cover of 
impunity that IOs had previously 
provided for member states.

The Court of Appeal of 
the Hague’s decision of dual 
attribution is indicative of the 
distribution of ‘effective control’ in 
most UN operations. Usually, the 
UN holds operational command 
and control over TCCs, but the 
TCCs retain a portion of authority 
over their respective national 
troops.49 Furthermore, states can 
also voice reservations when 
volunteering their troops, thereby 
restricting the purview of the UN 
to hold ultimate authority over 
these troops.50 For example, the 
Rapid Reaction Force composed 
of French, British, and Dutch 
soldiers was deployed in support 
of the United Nations Protection 
Force (UNPROFOR) during 
the Yugoslav wars. While the 
Rapid Reaction Force was deeply 
integrated into the UNPROFOR 
command structure, the TCCs 
could still act on directives issued 
by their national governments, 
independent of UN command.51 
Thus, it is evident that a nuanced 
approach is needed to attribute 
responsibility in the case of 
UN forces, as each mission and 
even each particular action is 
regulated by a unique command 

and control structure. To pinpoint 
responsibility solely on the UN 
or solely member states would 
be to ignore the nuances of each 
scenario.

Attempts to apply the dual 
attribution principle to NATO 
violations of IHL have been less 
successful, in part because its 
international legal personality 
remains unrecognized. In 1999, 
the Former Republic of Yugoslavia 
(FRY) attempted to argue in its 
case before the ICJ that NATO 
had managed the war as a “joint 
enterprise. It constantly says so. 
It would be a legal and political 
anomaly of the first order if the 
actions of the command structure 
were not attributable jointly and 
severally to the member States.”52 
The FRY reasoned that NATO’s 
integrated command structure 
made it so the alliance could be 
tried as a whole, or “jointly”. 
Furthermore, “several” liabilities 
could be attributed to each 
member state because each had 
a hand in violating the legality 
of the use of force, due to the 
consensus decision making style 
of NATO.53 However, the FRY’s 
claim of “joint” and “several” 
liability was not paid much heed 
during the proceedings, save for 
an objection from Canada and 
the Netherlands, and so there 
was no conclusive ruling on this 
principle. As it stands currently, it 
is an established rule of law that 
states can be held responsible 
for IHL violations committed 
during multinational operations. 
As for IOs, there are principles in 
place that could find them solely 
or jointly liable and the law will 

develop in conjunction with these 
principles. 

Interestingly, IOs and 
their member states are not 
the only actors participating in 
multinational operations. PMCs 
are increasingly being relied upon 
for their expertise and support 
services, raising questions of 
who is to be held accountable 
for violations of IHL by PMCs 
as part of their conduct under 
multinational operations. Again, 
command and control structures 
are essential to understanding 
the distribution of responsibility. 
If PMCs are acting under direct 
authority and control of the IO, then 
dual attribution of responsibility 
may be applicable to the IO as 
well as the PMC, or even triple 
attribution to the IO, the member 
state contracting the PMC’s 
services, and the PMC. The degree 
to which an IO or state has control 
over the PMC can be expressed 
in SOFAs or memorandums of 
understanding that set out the 
nature of the relationship between 
PMCs and the contracting state 
or IO, as well as the PMC’s 
authority to act independent of 
IO command.54 States or IOs can 
also be held accountable for PMC 
violations under the principle of 
due diligence. If the state or IO 
contracts a PMC which is blatantly 
unqualified to fulfill its mandate, 
or if the contracting party fails to 
oversee the actions of the PMC 
under its command, then the state 
or IO can be held responsible for 
any transgressions committed 
by the PMC.55 Since PMCs are 
often not directly part of the 
operational command structure, it 

is of the utmost importance that 
contracting states and IOs ensure 
that these companies are acting in 
accordance with the IHL standards 
of the operation.

 The aforementioned 
discussion of international legal 
responsibility, whether it be 
attributed to an IO, its member 
states, or PMCs, highlights a 
need for clarification of the rules 
and principles surrounding this 
issue. While restricted by a lack of 
relevant case law or state practice 
in this area, it is critical that 
operational lawyers and judicial 
bodies are careful and deliberate 
in their decisions related to IHL 
in multinational operations, as 
this will be setting important 
precedence for the future. 

The enforcement of IHL 
through legal remedies is as 
equally muddled as the practice 
of attributing legal responsibility 
to multinational operations. Three 
of the existing remedies will be 
discussed here, as will suggestions 
for their improvement to guarantee 
that victims of IHL violations can 
take remedial action. The most 
ambitious path available to victims 
is to seek justice through national 
or international tribunals or courts. 
Section 4 of the UN Secretary-
General’s 1999 Bulletin sets out 
that in the case of IHL violations, 
“members of the military 
personnel of a UN force are subject 
to prosecution in their national 
courts.”56 This provision could be 
viewed optimistically as a promise 
from the UN to guarantee that 
states will provide the necessary 
mechanisms to prosecute the 
accused military personnel. 
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However, it is more likely that this 
provision is the UN’s attempt to 
protect sovereign jurisdiction over 
their own personnel, as bulletins 
do not incur any legal obligations 
on the part of the state.57 Either 
way, national courts have proven 
to be generally reluctant to 
prosecute their own military 
personnel for their transgressions 
abroad in multinational operations. 
Enforcement in courts becomes 
even more challenging when 
trying to prosecute IOs. The 
three main international judicial 
bodies, namely the International 
Court of Justice, the International 
Criminal Tribunals for the former 
Yugoslavia and Rwanda, and the 
International Criminal Court, 
do not have judicial authority 
to hear claims against IOs as 
their jurisdiction is limited to 
cases concerning “states” or 
“individuals”.58 Evidently, seeking 
legal remedy through national 
tribunals or courts is fraught by the 
reluctance of troop contributing 
states to prosecute their own 
personnel, while international 
tribunals lack the jurisdiction to 
hear claims against certain subjects 
under international law.

Victims of IHL violations 
have often found more success in 
seeking financial compensation. 
Article 91 of Additional Protocol 
I holds that parties to a conflict 
are liable to pay compensation 
if they violate the Protocol or 
the Geneva Conventions.59 To 
fulfill this provision, claims 
commissions are often set up post-
conflict by the UN to receive, 
investigate, and ultimately 
provide compensation to victims. 

However, it is often argued that 
claims review boards are biased, 
as they are staffed entirely by 
UN personnel, and as such are 
“acting as their own judge”.60  In 
a rare successful case, the UN 
provided lump sum payments to 
the Belgian, Greek, Italian, Swiss, 
and Luxembourg governments for 
damages to person and property 
during the United Nations 
Operation in the Congo.61 While 
the agreement signed between 
the UN and these countries did 
not expressly mention IHL, the 
Secretary General separately 
reinforced that the decision to 
provide lumps sum payments was 
driven by “principles set forth 
in the international conventions 
concerning the protection of the 
life and property of the civilian 
population during hostilities.”62 
Marten Zwanenburg suggests 
that to improve the process 
of obtaining compensation, 
permanent claims commissions 
under the UN and NATO should 
be established, rather than setting 
up new commissions at the end 
of each multinational operation. 
This will allow for procedures 
to become more regularized, 
thus improving the process for 
victims.63 Moreover, these claims 
commissions should be given 
the resources to conduct more 
expansive investigations. Finally, 
they should have jurisdiction over 
IOs, as well as troop contributing 
states, to provide victims with a 
wide range of possibilities with 
which to seek redress.

Due to the limited 
remedies available under IHL, 
many victims of violations of 

IHL have turned to international 
human rights enforcement 
mechanisms to seek legal remedy, 
as was evidenced in the ECtHR’s 
hearing of many IHL cases related 
to multinational operations. 
Moreover, many national human 
rights ombudspersons, such as 
the Peruvian and Colombian 
ombudspersons, also deal with 
IHL violations increasingly in their 
practice.64 The use of international 
human rights machinery for IHL 
purposes has raised contention, 
however, as some claim that these 
bodies lack ratione materiae 
jurisdiction over IHL violations.65 
To remedy this, Zwanenburg 
suggests establishing a standing 
international humanitarian 
ombudsperson to investigate 
and process accusations against 
multinational forces for IHL 
violations.66

An improvement that 
could be made to the national and 
international tribunals, claims 
commissions, and human rights 
enforcement mechanisms relates 
to their inclusion in agreements 
and discussion pre-deployment. 
Resolutions or mandates should 
include clear regulations that 
lay out procedures in the case of 
IHL violations, detailing how 
international legal responsibility 
is to be attributed and what 
enforcement mechanisms shall 
be available to the respective 
victims. Legal interoperability 
does not cease to be a concern 
when a multinational operation is 
convened. Rather, it is arguably 
even more crucial to ensure that 
legal interoperability is effective 
post-conflict in order to ensure 

that the rule of law is upheld. 
Questions of prevention and 
accountability are indivisible 
when considering the effective 
enforcement of IHL and should 
be seen to reinforce each other. 
The same political, operational, 
and legal consequences that 
necessitate legal interoperability 
pre-deployment hold true for 
accountability post-conflict. Thus, 
multinational operations should 
be proactive in ensuring that 
IHL principles are upheld for the 
entirety of the mission.

In conclusion, this analysis 
has argued that IHL enforcement 
in multinational operations is 
in need of clarification in pre- 
and post-conflict scenarios. To 
prevent confusion and conflicting 
interpretations, the application of 
IHL to the multinational operation 
should be clarified pre-deployment. 
Three options were suggested 
to improve this: including IHL 
provisions in the mission’s 
mandate or rules of engagement, 
promoting knowledge-sharing 
amongst troops, and a policy-based 
maximalist approach that enforces 
the legal framework of the country 
most restrained by its obligation 
under IHL. Post-conflict, the 
enforcement of IHL requires the 
attribution of legal responsibility 
which can be jointly or separately 
attributed to IOs, TCCs, or in some 
cases PMCs. However, these rules 
still require further clarification, 
as do the legal remedies available 
to victims of IHL violations – 
the jurisdiction and obligations 
of national and international 
tribunals, claims commissions, 
and international human rights 
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mechanisms. As states more 
frequently turn to multinational 
operations to carry out their 
military or peace objectives, the 
framework enforcing IHL requires 
further study and coordination.
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Customary Law and Codification 
Zara Narain

INTRODUCTION 
It may come as no 

surprise that Belize’s so-called 
“Forgotten District” is home to 
a sizable Indigenous population. 
To be exact, the Toledo District 
encompasses thirty-nine Q’eqchi 
and Mopan Maya villages. Under 
the representation of the Maya 
Leaders Alliance, these villages 
have successfully advanced 
demands for the recognition and 
protection of their rights to their 
ancestral lands through the region’s 
court systems. For example, in 
2015, the Maya Leaders Alliance 
received a landmark decision from 
the Caribbean Court of Justice, 
which upheld that:

Maya customary land 
tenure exists in the Maya 
villages in the Toledo 
District and gives rise to 
collective and individual 
property rights within 
the meaning of sections 
3(d) and 17 of the Belize 
Constitution (6). 

This decision helps to illustrate 
the importance of customary law 
in Indigenous political strategy 
(Svensson 95). As part of this 
strategy, customary law is credited 
with “offer[ing] legitimacy to 

stated claims regarding[…]land 
rights and political rights” and 
with helping Indigenous peoples 
to “establish and maintain cultural 
and political autonomy” (Svensson 
97). While much attention has 
been devoted to examining how 
customary law operates in this 
manner so as to protect the rights 
of Indigenous peoples on national 
and international scales, little 
attention has been devoted to 
understanding how customary law 
can be used strategically on local 
scales to protect the rights of the 
most marginalized members of 
Indigenous communities. 
 This analysis will consider 
the potential for customary law 
to be used as a mechanism for 
advancing Q’eqchi and Mopan 
Maya women’s rights in the Toledo 
District of Belize. In the wake of 
the aforementioned decision of 
the Caribbean Court of Justice, 
the documentation of customary 
law has emerged as a priority for 
the Maya people. Accordingly, 
it will examine the codification 
process as a site for Maya women 
to re-negotiate their status under 
customary law and secure rights 
to land and self-determination.  
This analysis is divided into four 

A MECHANISM FOR ADVANCING Q’EQ-
CHI AND MOPAN MAYA WOMEN’S 

RIGHTS IN THE TOLEDO DISTRICT OF 
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sections. In Section I, it defines 
customary law and its place 
within the Maya Alcalde system. 
In Section II, it focuses on how 
customary law and customary 
practice are experienced by 
Q’eqchi and Mopan Maya women 
in local contexts in Toledo. 
This analysis inquires into the 
nature of Maya customary land 
tenure and women’s roles within 
Maya households to ascertain 
how women currently enjoy the 
communal and individual usufruct 
property rights recognized in 
their villages. In Section III, the 
analysis examines the customary 
practice of fajina as an area 
where Maya women have tried 
to challenge and adapt customary 
law to secure the same rights 
enjoyed by men. Finally in Section 
IV, it outlines some best practices 
for codifying customary law. 
These practices will help ensure 
that the codification process does 
not further disenfranchise Maya 
women. Instead, adherence to 
these guidelines will help create a 
space for rights-based discussion 
and negotiation that is inclusive 
and equitable for all affected 
parties. 

SECTION 1: DEFINING 
FEATURES OF CUSTOMARY 
LAW IN PRACTICE AND AS 

STRATEGY
Famed for the traditional 

leaders at its forefront, customary 
law is located within the Alcalde 
system in the Maya villages in 
Toledo. In its most basic sense, 
customary law is rooted in oral 
practice and can be conceived 
of as “traditional knowledge-

based rules” (Svensson 96). The 
Alcaldes Act of 2010, which 
outlines both the powers and 
duties of an Alcalde, maintains 
that one of his or her foremost 
duties is to “oversee the customary 
land tenure system in the [village 
that he or she serves] and impose 
sanctions or fines against villagers 
or members of the community 
who fail to comply with customary 
law” (10). In light of the decision 
of the Caribbean Court of Justice, 
Maya communities have begun 
to scrutinize their existing 
customary laws and practices. 
Accordingly, this has provided 
Maya women with a unique 
opportunity to challenge their 
Alcaldes to consider how certain 
customary practices privilege 
Maya men at the expense of Maya 
women. Rather than rejecting 
customary practices outright, 
Maya women have begun the 
difficult process of transforming 
customary laws to conform with 
nationally and internationally 
recognized standards that uphold 
the inherent equality of men and 
women, both in principle and in 
practice. Two pieces of legislation, 
one at the national level and one 
at the international level, are 
worth noting. At the national 
level, Section 3 of the Belizean 
constitution holds that: 

Whereas every person 
in Belize is entitled to 
the fundamental rights 
and freedoms of the 
ind iv idua l…whatever 
his race, place of origin, 
political opinions, colour, 
creed or sex (emphasis 
added)…to each and all of 

the following, namely-
a) Life, liberty, 

security of the 
person, and the 
protection of the 
law;

b) Freedom of 
conscience, of 
expression and 
of assembly and 
association;

c)  Protection for his 
family life, his 
personal privacy, 
the privacy of his 
home and other 
property and 
recognition of his 
human dignity; 
and

d) P r o t e c t i o n 
from arbitrary 
deprivation of 
property (Belize 
const. part II. sec. 
3).

Although it is beyond the scope 
of this analysis to comment on 
the extent to which Maya women 
enjoy each of these fundamental 
rights and freedoms in their 
villages, the implications of 3(d) 
on Maya women and customary 
law merits further investigation in 
Section II of this paper. 

At the international level, 
the Convention on the Elimination 
of All Forms of Discrimination 
against Women (CEDAW), 
which was adopted by the United 
Nations General Assembly in 1979 
and ratified by Belize in 1990, 
specifically recommends that:

States Parties shall take 
all appropriate measures: 
to modify the social and 

cultural patterns of conduct 
of men and women, with 
a view to achieving the 
elimination of prejudices 
and customary and all 
other practices which 
are based on the idea 
of the inferiority or the 
superiority of either of the 
sexes or on stereotyped 
roles for men and women 
(CEDAW article 5). 

While CEDAW is important for 
framing women’s rights issues 
in society at large, the extent 
to which these agreements are 
known or accepted on the local 
level in rural Maya villages is 
unclear. Moreover, the wording 
that this document uses to frame 
the radical changes that need 
to take place in customary law 
encroaches on the ability of 
Indigenous peoples to exercise 
their autonomy. Customary 
laws deserve the opportunity to 
evolve organically at the local 
level. Charging state parties with 
“tak[ing] all appropriate measures 
to modify the social and cultural 
patterns of conduct of men and 
women,” even towards a just 
aim, could have harmful and 
unintended consequences for the 
Maya people. In the more likely 
event that this duty is neglected 
by the state, advocating customary 
solutions to problems that concern 
customary practices is a more 
plausible and culturally sensitive 
way of effecting change in Maya 
communities.

Fortunately, customary law 
has a number of distinctive features 
that position it well to address the 
call for equal rights from Maya 
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women. In the following excerpt 
from the article “Forging a Path 
for Women’s Rights in Customary 
Law,” legal scholar Tamar Ezer 
offers a valuable assessment of 
what she calls “the potential of 
customary law” (72). Ezer writes:

Customary law is flexible 
and sensitive to context 
and can be a creative 
source of norms and 
practices responsive to 
community needs. At 
its heart, it promotes 
communal values, 
creating ‘a setting which 
contributes to the unity of 
family structures and the 
fostering of co-operation, a 
sense of responsibly in and 
belonging to its members’ 
(72).  

Ezer’s assessment, though made 
in the context of discussing 
women’s status under customary 
law in Sub-Saharan Africa, also 
has significant implications for 
improving the status of Maya 
women in Belize. In particular, 
Ezer’s assessment highlights 
two qualities of customary law 
that position it well to meet this 
goal, namely its adaptability and 
its basis in communal values. 
Indigenous studies and education 
scholar Dr. Filiberto Penados 
remarks on the first of these 
qualities in his assessment of the 
potential for customary law to 
improve gender relations within 
Maya villages. In line with Ezer’s 
observations about the flexibility 
of customary law, Penados rejects 
the notion that “customary law [is] 
fossilized [or] stuck in time.” He 
suggests that:

What might pass for 
customary law today, was 
certainly not customary 
law five-hundred years ago 
or a thousand years ago, and 
won’t be customary law in 
fifty years from now or a 
hundred years from now.

Penados is confident that if 
unequal gender relations become 
an issue in Maya communities, 
then customary laws will evolve to 
address them as such. However, he 
is also careful to stress that unequal 
gender relations must first become 
issues. This requires recognition 
on the part of both the village 
leaders and the women themselves 
that something is currently 
amiss in customary practices, 
specifically that they exclude 
women from community decision-
making processes and access to 
communal lands. As Penados 
explains: “if gender issues are not 
an issue [now], then interaction 
with other societies [will] make 
it an issue”, especially when one 
considers the conditions that 
allowed unequal gender relations 
to develop. Penados points to 
heavy interaction with other male-
dominated societies to explain 
how Maya men came to assume 
the role of representative, both 
of their households and of their 
communities. Along these lines, if 
CEDAW is to be effectual in Maya 
communities, its principles must 
first take effect in Belizean society 
at large. 
 Pablo Mis, Program 
Coordinator for the Maya 
Leaders Alliance, emphasizes 
the Komonil or collective values 
that undergird customary law in 

his assessment of its potential. In 
order to illustrate how customary 
law “fosters a deeper participation 
of both genders,” Mis shares a 
story related to the Maya people 
about the sale of a pig. Briefly, the 
story involves one family paying 
a visit to another family with the 
intent of purchasing a pig. The 
male head of the family hears his 
neighbors’ request for the pig, but 
is unable to sell one without first 
consulting his wife in the kitchen 
(Mis). Although the husband acts 
as spokesperson for his family, 
the process of decision-making 
is equally shared between him 
and his wife. It may be the case 
that this protocol encourages the 
participation of both genders; 
however, audiences today will 
recognize a tension in the story. 
Mis is quick to acknowledge the 
“contemporary arrangement”, as 
he labels it, which calls for the 
visible participation of women. 
Extending the example given in 
his story, Mis says “it’s no longer 
satisfactory that the man steps 
into the kitchen to get his wife’s 
consent […] right now as we talk, 
we want to see her, we want to 
hear from her.” Accordingly, this 
story helps to animate a situation 
described by Ezer, in which “the 
status of women under customary 
law is often at odds with reality 
because of the changing roles 
of women in the modern world” 
(70). The following section of this 
analysis will examine the roles 
of Maya women in the Toledo 
District to determine how their 
roles have changed and in what 
ways they remain the same. 

SECTION II: MAYA 
CUSTOMARY LAW TENURE 
AND THE ROLE OF WOMEN 

IN MAYA HOUSEHOLDS
The system of Maya 

customary land tenure that exists 
in the Toledo District today has 
largely come to function within a 
patriarchal setting. Consequently, 
the opportunities available to Maya 
women to access communal lands 
have been considerably limited. 
Historian Susan Kellogg maintains 
that throughout the twentieth 
century, “men have had greater 
access to property and power” in 
Maya communities (117). Three 
related factors can account for 
this situation. The first historical 
factor concerns patrilineal patterns 
of inheritance that are practiced 
in Maya communities. Kellogg 
writes that “most Maya groups 
favored sons over daughters in 
land inheritance” (117). In the 
case that women did inherit land, 
Kellogg observes that “they 
tend[ed] to receive small amounts 
or poorer quality land” (117). 

Presently, the lands 
comprising Toledo’s thirty-
nine Maya villages are owned 
communally. Thus, individual 
property rights arise from an 
usufruct system. In accordance 
with this system, those who work 
the land are entitled to the land. 
Relevantly, those who work the 
land are predominately men 
(Murray 674). As the Maya in 
Toledo continue to rely on their 
traditional lands for sustenance, 
most Maya men farm on village 
lands either as a primary or 
secondary occupation. Despite 
the matter-of-fact way in which 
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this second factor seems to 
account for the low levels of 
property ownership among Maya 
women, it nonetheless requires a 
more nuanced reading. Penados 
explains that owning land is not so 
much a goal as is access to land. 
Accordingly, “the only reason to 
own land in a Maya community, 
traditionally, is so as to provide 
food for your family” (Penados). 
Since Maya communities operate 
on the basis of households, Maya 
women are understood to gain 
access to communal lands through 
their husbands. The customary 
practice of fajina, which will be 
described at length in Section 
III, is the primary mechanism 
through which only Maya men 
have ensured access to communal 
lands for themselves and for 
their families. In Section I, it 
was acknowledged that Section 
3(d) of the Belizean constitution 
entitles “every person in Belize” 
to “protection from arbitrary 
deprivation of property.” It is 
worth investigating whether the 
absence of a mechanism through 
which Maya women are able to 
access communal lands, qualifies 
as a kind of “arbitrary deprivation 
of property” (Belize const. part II. 
sec. 3).

Finally, changing patterns 
in marriage are a factor which 
account for the limited access 
that Maya women seem to have 
to communal lands. Mis observes 
that today, “you find a lot of young 
women not getting married[…]
well beyond the age of 18. This 
then, kind of hinders their ability 
to equally access community 
resources.” Seemingly, the 

important roles that Maya women 
have traditionally played as wives 
and mothers have both limited their 
opportunities for land ownership. 
Specifically, these roles have not 
required women to work the land 
to the same extent as men nor have 
they allowed them to participate in 
the same customary practices that 
grant men access to communal 
lands. 

On the division of labour 
practiced by the Q’eqchi Maya, 
anthropologist Richard Wilk writes 
that “many agricultural tasks 
are exclusively a male province, 
while many domestic tasks, 
including food processing and 
cooking, are exclusively female” 
(183-184). The extent to which 
women happen to be engaged 
in agricultural work varies by 
village. Wilk recorded that women 
in Santa Theresa reported making 
two or more visits to the fields a 
month to participate in a variety of 
planting, gathering, and harvesting 
activities, while women in Indian 
Creek “rarely admitted to visiting 
fields at all” (184).  In light of this, 
there may be reason to believe 
that women in Santa Theresa are 
better positioned to negotiate for 
land rights under customary law 
than women in Indian Creek. Still, 
in the absence of an inclusive and 
equitable space for negotiation, 
women in either village are unable 
to make the case for such rights. 

It should be noted that, 
in theory, such an inclusive and 
equitable space already exists 
within Maya villages in the form of 
the village meeting. The Alcaldes 
Act defines the village meeting as 
the “fundamental authority and 

primary decision-making body 
in a district” (5). Article 8(e) of 
this Act states that it is within the 
authority of the village meeting 
to make decisions concerning 
“issues of access to and use of 
village lands, including those 
lands held by customary title” 
(5). On the surface, it appears 
that women could make a case for 
securing land rights in this space. 
Although female villagers have a 
right to voice their opinions and 
participate in decision-making 
processes at village meetings, 
it is not necessarily the case that 
they feel free or safe in their 
ability to do so. There is growing 
recognition that “in Indigenous 
communities, decision-making 
is gradually becoming a man’s 
domain” (Briefing Note No. 1, 
Gender and Indigenous Peoples 
5). Evidence in support of this 
notion lies in the knowledge that, 
at present, not a single woman 
occupies the position of Alcalde 
in any of the thirty-nine Maya 
villages in Toledo. Over the last 
six years, only five women have 
served in this position; prior to 
that, it was unheard of to have 
women serving as Alcaldes at all 
(Mis). Penados asserts that with 
regards to governance, “women 
being Alcaldes themselves can be 
seen as…the maximum level of 
participation” for women in Maya 
communities. In order for Maya 
women to attain this “maximum 
level of participation,” it requires 
a shift in thinking among women 
about their own capabilities and 
among village leaders in positions 
of power. In particular, it requires 
communities to challenge the 

notion that the interests of Maya 
women are best represented 
through Maya men. 

   
SECTION III: LOCATING 
RIGHTS THROUGH THE 

PRACTICE OF FAJINA
Positive trends towards 

Maya women becoming Alcaldes 
and participating in village 
meetings are slowly being 
observed. Nevertheless, the 
most promising trend towards 
securing improved access to 
communal lands for Maya women 
has presented itself in a case 
from Laguna Village. This case 
involves a Maya woman using 
customary avenues to secure the 
same rights as those enjoyed by 
men through the practice of fajina. 
The Alcaldes Act describes fajina 
as “collective labour by members 
of a village or community for 
the benefit of the community, 
including but not limited to 
cleaning of the village school, 
church, roads, and other public 
grounds” (4). Article 54(b) of the 
Alcaldes Act frames this practice 
as a customary duty held by every 
villager (15). The duty to perform 
fajina is exclusively fulfilled 
by men; however, when a man 
performs fajina he is understood 
to be fulfilling this duty on behalf 
of his entire household. The most 
visible way that a man fulfills this 
duty is by chopping down the 
bush that grows in common areas 
with his machete. In Laguna and 
most other Maya villages, men 
are also able to pay a $10 duty to 
supplant their physical labour. By 
participating in the village fajina 
in either of these ways, men gain 
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to land” protected, it misses a 
crucial opportunity to extend 
this protection to women, who 
evidently face multiple barriers to 
enjoying these rights. The interest 
generated by the decision of the 
Caribbean Court of Justice to 
develop processes for codifying 
customary law within each of the 
thirty-nine Maya villages offers 
communities another opportunity 
to adopt provisions that would 
protect women’s “welfare and 
access to land.” One provision 
might stipulate a woman’s right to 
participate in the practice of fajina, 
as recognized in Laguna Village. 

Surely if the codification 
process is to be at all useful 
as a space for discussion and 
rights-based negotiation, it must 
actually include Maya women. 
Accordingly, this analysis 
proposes the following practices 
to facilitate the codification of 
customary law:

1. The task of codifying 
customary law should be 
framed in light of the fact 
that Maya communities are 
accustomed to organizing 
to perform collective 
labour.

2. A codification committee 
should be convened within 
each Maya village to 
include village leaders, 
elders, youth, and women. 
Village leaders should 
include both village 
Alcaldes and Village 
Council members. While 
the exact number of each 
of these actors will vary 
depending on the village, 
parity between the number 

of village leaders and 
villagers, elders and youth, 
and men and women, 
should be the goal.

3. Participation in this 
committee should be 
voluntary and open to 
all village members. It 
is imperative that village 
leaders not take liberties 
with appointing individuals 
to this committee, 
especially to the positions 
allocated for women. 

4. In addition to ensuring that 
documented practices are 
consistent with Belizean 
law, care should also be 
taken to ensure that these 
practices conform to 
internationally recognized 
human rights principles. 
Relevant trainings on 
human rights principles 
should be sought from 
the Toledo Alcaldes 
Association and the Maya 
Leaders Alliance.  
As Maya communities 

continue to gain recognition 
and protection of rights to their 
ancestral lands, they will surely 
be challenged to re-examine 
and re-imagine their customary 
practices and institutions. Indeed, 
the participation of women 
and other marginalized groups 
will be necessary for ensuring 
the continuous autonomy and 
collective survival of Maya 
communities.

access to community lands and 
resources. 

Mis reports that Laguna 
is the first community he is aware 
of in which a Maya woman has 
approached her Alcalde and 
Village Council about paying 
the fajina duty. Indicative of the 
progressive climate in Laguna, 
the village leaders seemed not to 
mount any objects to the woman’s 
proposal despite it being a first 
for the community. The village 
leaders were willing to recognize 
that a disparity existed between 
the ways that men and women 
were able to access communal 
lands. Since her petition to pay 
fajina duties was accepted, this 
woman was able to select a plot of 
land within the community for her 
personal use. Even after marriage, 
it is she, not her husband, who 
ensured that her family has access 
to land for subsistence purposes 
(Mis). The obvious success of her 
case has been a topic of discussion 
in Laguna’s village meetings. 
Accordingly, Mis notes that other 
young women have expressed 
interest in exercising their ability 
to pay fajina duties and enjoy its 
associated privileges. 

Although these privileges 
seems to have been gained 
with relative ease for women in 
Laguna, it is not necessarily the 
case that the conditions in each 
of the other thirty-eight Maya 
villages is as conducive to making 
changes to customary practices. 
Penados offers hope by observing 
that “whatever is fajina today 
was not always that.” In order to 
evolve this practice in other Maya 
villages, he says communities 

must “look at the principle, rather 
than the practice.” One expression 
of the practice of fajina is for a 
man to use his machete to chop 
down the bush that grows in his 
village. However, the principle 
that underlies fajina is that Maya 
people “have an obligation to each 
other to maintain and ensure that 
[their] community is living well” 
(Penados). Thus, a shift in the 
way that communities value the 
work predominantly performed 
by women, including, food 
production and child-rearing, may 
be all that is needed to recognize 
women as active participants in 
different expressions of fajina. 
However, going forward, paying 
fajina duties might not be the most 
straightforward way for women to 
gain access to community lands 
and resources. Importantly, the 
process of codifying customary 
law presents itself as a space 
for rights-based discussion and 
negotiation to move communities 
one step further towards that goal.

SECTION IV: BEST 
PRACTICES FOR 

CODIFYING CUSTOMARY 
LAW

The Alcaldes Act, which 
has been referenced frequently in 
this paper, is one example of what 
codifying customary law could 
look like in Maya communities. 
Incidentally, Article 28 of this act 
asserts that every Alcalde has a 
duty to “protect the welfare of and 
access to land by elderly persons 
in the village” (10). Although this 
article does recognize a greater 
need among certain villagers to 
have their “welfare and access 
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The Laws of Risk and the 
Risks for Law
Nathan Leung

INTRODUCTION: THE 
PSYCHO-PASS

 “We live in a time where 
everything in a person’s mind can 
be made transparent by machines, 
and yet, there are tons of people 
who’d detest, deceive, or try to 
hurt others” bemoans a detective 
to his junior partner while 
patrolling the streets of Tokyo in 
the cyberpunk Japanese animation 
Psycho-Pass (2012). In the world 
of Psycho-Pass, psychoanalytic 
machines maintain social order 
by monitoring the mental states 
of citizens, identifying those with 
high-risk mental processes and 
isolating them before they have 
the chance to commit crimes (4:00 
- 4:30). Psychoanalytic data is 
fed into a super computer, which 
in turn generates risk profiles for 
citizens and uses these profiles to 
direct criminal justice operations  
(4:00-4:20). Detectives in Psycho-
Pass, for example, cannot make 
arrests until an individual’s 
“crime-coefficient”, or a person’s 
propensity to commit a crime, 
exceeds a certain risk threshold 
(7:00 – 8:10). Most interestingly, 
the nuances of a contemporary 
criminal justice system and the 
procedural “hoops” that criminal 

justice actors must jump through 
are non-existent in Psycho-Pass. 
By consolidating the various roles 
of police, prosecutor, and judge 
into one system that operates 
purely on psychoanalytical data, 
futuristic Tokyo prides itself on 
operating criminal justice system 
that is streamlined, efficient, 
rational, and objective. 
 Aside from obvious 
moral, scientific, and existential 
dilemmas that arise in its 
narrative, Psycho-Pass raises two 
interesting questions regarding 
oversight of discretion in the 
criminal prosecution process.  To 
what extent are objective forms 
of oversight feasible within a 
legal system and if feasible, 
can they be exercised through 
actuarial risk assessments? While 
risk assessments are undeniably 
valuable tools in the criminal 
justice system, they are not 
objective assessments nor are 
they objective forms of oversight 
practical or useful in a prosecution 
process that is grounded in the 
rule of law. An “objective” risk 
based approach to criminal 
justice and its assumptions of 
probability, aggregate categories, 
and constructed harm has the 

ACTUARIAL RISK ASSESSMENTS AND THE 
POSSIBILITY OF “OBJECTIVE” OVERSIGHT
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potential to undermine key legal 
principles that are fundamental 
to the administration of justice 
that is both substantially and 
procedurally fair. On a practical 
level, risk assessments are not 
objective or rational but depend on 
subjective understandings of risk 
and harm that have a tendency to 
enshrine and exacerbate existing 
biases in the criminal justice 
system while simultaneously 
shielding these biases from 
review. On a broader conceptual 
level, the logics of risk behind 
risk assessments pose a problem 
for essential legal principles in the 
prosecution process, particularly, 
the presumption of innocence 
and impartial judicial review. 
Although risk assessments are, in 
themselves, valuable tools with 
certain discernable advantages, 
the logics of risk that justify these 
assessments pose a certain danger 
to the prosecution process if 
actuarial risk assessments and risk 
logics are not subordinate to legal 
logics. Risk should be understood 
in proportion to other objectives of 
a legal prosecution process rather 
than being considered tantamount 
to them. 
 This analysis is split 
into three sections. First, a brief 
overview of risk assessments 
is given. Second, the problem 
of risk assessments is analyzed 
on a practical level in relation 
to assessing risk in female and 
Indigenous offenders. Lastly, risk 
assessments are critiqued on a 
conceptual level through contrast 
of risk logics with legal logics 
in order to show that the two are 
ideologically incompatible in the 

context of oversight and discretion. 

OVERVIEW OF RISK 
ASSESSMENTS

 Risk assessments in 
Canadian criminal justice fall into 
two legally recognised forms: 
clinical assessments and actuarial 
assessments (John Howard 
Society of Alberta, 2000). Clinical 
predictions rely on subjective 
assessments of risk by professional 
assessors armed with training, 
experience, and theoretical 
knowledge. In contrast, actuarial 
assessments rely on predicting 
behaviour through the use of 
statistical models and behaviours 
drawn from aggregate behavioural 
data (p. 1). In actuarial assessments, 
individuals are assessed on both 
static and dynamic factors of risk. 
Static factors refer to empirically 
proven influences on criminal 
behaviour that cannot be easily 
changed, for example, through 
behavioural therapy. This includes 
prior criminal history, mental 
illness, and chronic substance 
abuse (p. 3). Dynamic factors, on 
the other hand, refer to crimogenic 
influences that can increase or 
decrease in strength through social 
programming, such as behavioural 
issues, social achievement, and 
interpersonal conflict (p. 3). 
 While both clinical and 
actuarial risk assessments have 
been recognised as valid tools in the 
criminal justice system, actuarial 
risk assessments tend to hold more 
authority on an empirical and 
ideological basis. First, clinical 
assessments are often criticized for 
their inability to produce accurate, 
repetitive results. Some studies 

have shown that professional 
assessors often leave out key 
statistical factors in their clinical 
assessments and that a layperson 
can predict similar, if not, greater 
accurate recidivism potential if 
given correct information (John 
Howard Society of Alberta, p. 2). 
Actuarial risk assessments avoid 
this issue by relying instead on 
the measurement of risk through 
categories of aggregate behaviour 
(Silver, 2002). Ultimately, they 
provide the assessor with far more 
information pertaining to risk 
assessment than that which can 
be maintained and exercised by a 
typical human assessor. Grounding 
a risk assessment in a rigorous, 
empirical framework ensures that 
actuarial recidivism prediction 
is more reflective of criminal 
realities and that its measurements 
of crime are more consistent (p. 
139). Actuarial assessments are 
also a relatively “efficient” method 
of risk assessment, requiring 
only the correct gathering of 
necessary information rather 
than the training of individuals to 
perform subjective behavioural 
assessments (p. 140). 
 It is important to note 
that the belief that actuarial risk 
assessments holds more credibility 
than their clinical counterparts also 
rests on the paramount assumption 
that risk and actuarial logics are 
not only fair and objective, but 
that this particular form of fairness 
and objectivity is beneficial to the 
proper administration of justice 
in the prosecution process. The 
ideological and social effects 
of actuarial logics cannot be 
underestimated here. Some studies 

have shown that neither actuarial 
nor clinical assessments are better 
off in predicative accuracy (John 
Howard Society of Alberta, p. 8). 
Nonetheless, there is a fundamental 
understanding that actuarial risk 
assessments appear to be fairer 
(Harcourt, 2007, p. 186) and as 
such, should play a greater role 
in the prosecution process. The 
practical and conceptual critique 
of actuarial risk assessments 
offered in the next two sections 
call this assumption into question. 

RISK ASSESSMENTS 
INVOLVING FEMALE AND 
INDIGENOUS OFFENDERS

 To recall, the question 
posed in the introduction asks 
whether objective forms of 
oversight are feasible fetters on 
discretion within the criminal 
justice system and if so, whether 
actuarial risk assessments 
(hereafter “risk assessments”) 
can serve as a form of objective 
oversight. This section deals with 
the latter “practical” part of the 
question. It suggests that even 
if one presumes that objective 
forms of oversight are attainable 
in the criminal justice system, risk 
assessments fall short on a practical 
level. While risk assessments may 
embody actuarial logics, they 
also depend on subjective, social 
understandings of risk and harm 
in order to construct categories to 
which individuals can be sorted 
and to make harm measurable. 
This subjective reality is especially 
evident in the risk assessments 
conducted on Indigenous and 
female offenders. 
 The use of risk assessments 
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in the calculation of recidivism for 
female offenders have been called 
into question on the basis that 
such assessments fail to account 
for particular social circumstances 
which affect women and which 
could subsequently affect risk in 
various ways. This concern has 
led to a move by the Correctional 
Service of Canada to implement 
new “inclusive” risk assessments 
on the basis that empirical 
instruments like risk assessments 
can be tailored to include 
women’s needs (Hannah-Moffat, 
1999, p. 73-79). However, the 
move to create and use inclusive 
risk assessments is one that is 
grounded in the same subjectivity 
that makes it exclusive. Hannah-
Moffat notes that despite the 
perceived neutrality of risk, the 
impact and meaning of risk is 
contingent on the context in which 
it operates and the objectives of 
the institution that it serves. While 
these risk assessments often use 
actuarial or statistical data to 
legitimize its categories and utilize 
complicated managerial strategies 
to perform the assessment and 
management processes, the 
fundamental assumptions that 
form the basis by which risk 
is constructed, assessed, and 
managed are gendered, culturally 
specific and subjective (p. 88).  
 Subjectivity and 
objectivity in risk assessments 
for female offenders combine 
when moral and actuarial 
understandings of risk combine 
to form an “actuarial justice”. 
Drawing from the Correctional 
Service’s expressed mandate 
behind the new “responsive” 

risk assessment, Hannah-Moffat 
argues that moral understandings 
of human behaviour are enshrined 
in actuarial calculations when risk 
assessments rely on assumptions 
of women’s characters, 
responsibilities, and abilities that 
somehow highlight their need for 
therapeutic, holistic intervention 
(p. 83). This is especially evident 
when programmes and moral 
categories are used as criteria and 
data in risk assessment tools, and 
as risk becomes assessed on the 
basis of deference or adherence 
to institutional regimes. In the 
case of female offenders, risk 
categories are often created based 
on the perceived needs of women 
through the use of hybrid risk / 
need factors such as self-injury, 
history, abuse, and mental health 
issues that can then be used to 
justify various interventions (p. 
86). At the core of it, the emerging 
discussion does not rest upon 
critical interpretations of women’s 
needs, but rather upon correctional 
interpretations of women’s 
needs that promote the efficient 
management of incarcerated 
women (p. 88). 
 In a similar manner, the 
actuarial risk assessments used 
in the assessment of Indigenous 
offenders have also been called 
into question, though more so for 
their cultural insensitivity rather 
than the social construction of 
Indigenous needs and risks. A study 
conducted by the Government of 
Canada (Gutierrez, Helmus, & 
Hanson, 2017) on risk assessments 
used on Indigenous offenders 
found, unsurprisingly, that there 
was a lower predictive accuracy 

with Indigenous offenders than 
non-Indigenous offenders (p. 9). 
The authors offer four explanations 
for this discrepancy (p. 9). First, 
they suggest that risk assessments 
are bound to lack predicative 
accuracy if recidivism rates are 
inflated through systemic bias, 
such as through a discriminatory 
Parole board or probation officer. 
Second, Indigenous offenders may 
be exhibiting more risk factors due 
to historical, social, and economic 
disadvantages. Third, current risk 
assessments ignore current social 
issues facing Indigenous offenders, 
such as the separation of families 
and finally, unique cultural factors 
such as spiritual isolation and the 
impacts of residential school era 
are not adequately captured by 
current risk assessments (p. 9). 
 While the government 
acknowledged the potential of 
systemic bias in risk assessments, 
it also unsurprisingly defended 
the use of risk assessments in 
penal settings. It suggested that 
improved risk assessments can 
help curtail systemic bias as “one 
of the best ways to protect against 
bias in decision-making is to 
rely on objective, structured, and 
empirically defensible methods” 
(p 10).  In contrast with subjective 
clinical assessments, they argue 
that “[the] use of actuarial scales 
may not eliminate this bias but 
should decrease it, enhancing 
objectivity, transparency, and 
consistency among raters” (p. 10). 
The impetus to improve actuarial 
scales through better sensitivity 
training in both the construction 
and use of assessments certainly 
has supporters among key actors 

in the criminal justice system 
(Hart, p. 90-92). 
 Aside from the obvious 
empirical complications of 
assessing cultures, the attempt to 
make actuarial risk assessments 
“inclusive” brings to bear two 
important considerations. Firstly, 
if risk assessments must be 
scrutinized for bias then it is clear 
that they are not as objective or 
rational as they are purported to be. 
Secondly, and more importantly, 
if culture is a factor that should 
be “coded” into risk assessments, 
one must consider whether this 
codification can truly prevent 
systemic bias or if it is merely a 
token effort that relies on social 
connotations of objectivity in risk 
logics. To illustrate why this may 
be a token effort, it is helpful to 
draw on judicial understandings 
of bias. Canadian jurisprudence 
recognises a difference between 
bias and discretion. While there 
is an impetus for fairness in the 
prosecution process, there is also 
an expectation that actors cannot 
and should not be truly “impartial”, 
especially in the case of judges. 
While judges must be cognizant 
of biased positions, to approach 
an issue from a truly neutral 
position would deprive a judge of 
his or her ability to provide sound 
judgements. As the majority in R 
v. S (RD) (1997) noted that,

The requirement for 
neutrality does not require 
judges to discount the 
very life experiences that 
may so well qualify them 
to preside over disputes 
… It is obvious that 
good judges will have a 
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wealth of personal and 
professional experience, 
that they will apply with 
sensitivity and compassion 
to the cases that they must 
hear.  The sound belief 
behind the encouragement 
of greater diversity in 
judicial appointments was 
that women and visible 
minorities would bring 
an important perspective 
to the difficult task of 
judging. (para. 119)

Discretion that is rightly 
understood and applied is 
necessary in the prosecution 
process. Not all discretion is bias 
and this fact is well understood, at 
least, in Canadian courts. However, 
actuarial risk assessments cannot 
differentiate between the two 
because it is confined to strict 
aggregate categories and relies 
on the presumption of objectivity 
and neutrality. Drawing on the 
arguments made by Hannah-Moffat 
with respect to the assessment 
of female offenders, Indigenous 
offenders themselves may not be 
better off if risk assessments used 
on them not only rely on incorrect 
understandings of risk but also 
preclude the possibility of review 
on the basis that such assessments 
are empirically validated. 

Of course, one might 
counter this by relying on the 
fact that institutions which use 
risk assessments often have 
“safety valve” policies that allow 
subjective assessors override risk 
assessments findings. However, 
if this is the case, the purported 
protection against bias-making that 

actuarial scales promise becomes 
moot. It is in this contested area 
that the fundamental conceptual 
differences between actuarial 
logics and legal logics begin to 
take shape. As will be shown in the 
next section, legal systems operate 
on a different plane of logics than 
actuarial systems. 

THE CONCEPTUAL 
CROSSROADS: RISK AND 

LAW
Once again, the question 

of concern is whether feasible 
objective forms of oversight exist 
and whether actuarial methods 
can serve as an objective tool. 
This time, however, the question 
has been partially answered. It 
is clear that actuarial methods 
are not objective or neutral 
because they rely on social and 
moral understandings of human 
behaviour to construct categories 
of risk. In the case of female and 
Indigenous offenders, this has the 
potential to exacerbate systemic 
bias. The question that remains is 
whether objective oversight in the 
prosecution process is feasible at 
all - that is, whether the logics of 
actuarial risk can work in tandem 
with the logics of law. Comparing 
and contrasting both logics suggest 
that they are irreconcilable.  Legal 
systems operate on a different 
plane of logics than actuarial 
systems. They produce their 
own method of oversight that is 
conducive to the goals of a legal 
prosecutorial process. When an 
actuarial oversight is applied to the 
legal process, it creates the danger 
of these goals being side-stepped 
in favour of risk management. 

THE LOGICS OF RISK
 Risk is often portrayed as an 
element that is objective, neutral, 
and rational. While the concept of 
risk and its calculations carry a cold 
and probabilistic characteristic, 
risk is also an ideology and a form 
of governance. An ideological and 
socio-historical critique of risk 
reveals subjective underpinnings 
that brings the subjective nature of 
its ideologies and justifications to 
light. 
 The rise of risk logics 
is often marked in conjecture 
with the rise of social sciences, 
thus contributing to a structural 
transformation of the criminal 
law (Harcourt, p. 186). Born 
out of a desire to tame chance 
and, consequently, control the 
future, probabilistic thinking 
and statistical methods came to 
dominate visions of crime and 
punishment in the twentieth 
century (p. 175). Bolstered by 
the growing desire to categorize 
and classify individuals, criminal 
justice increasingly began taking 
on universalizing terms that 
applied a hegemonic understanding 
of crime and deviance across 
different criminal justice actors. 
As such, this explains why 
actuarial assessments “won out” 
over subjective assessments of 
risk (p. 180-183). 
 The desire to know 
and predict – both products of 
positivist thinking that admittedly 
form the basis of criminology – 
are manifested ideologically in 
the construction of risk. As an 
ideology, risk is a construction 
made from imagined fears and 

imaginative technologies for 
dealing with them. It turns peoples, 
organizations, and environments 
into categories and identities that 
make them more manageable, 
relying on internal referential 
systems of rationality rather than 
extrinsic moral questions and 
issues (Ericson and Haggerty, 
1997, p. 39). Thus, these systems 
rely on utilitarian logics to sort 
people, organizations, and objects 
according to the practical purpose 
of the institution that wishes to 
make them more predictable. 
This is particularly evident, as 
aforementioned, in Hannah-
Moffat’s arguments concerning 
the “gender sensitive” risk 
assessments performed on female 
offenders. Ultimately, risk logics 
amalgamate into a “risk society” 
– a society that emphasizes that 
fail-safe assessments should 
rule instead of fallible people, 
and that if properly maintained, 
can reduce uncertainty, foster 
self-regulation, and prevent loss 
(p. 52-53). This is precisely 
the line of reasoning employed 
by the Government of Canada 
with respect to risk assessments 
performed on Indigenous 
offenders that supposedly and 
simultaneously protects against 
systemic bias. It assumes that 
bias is bad, which of course holds 
some validity; however there is 
evidently a substantive difference 
between bias and discretion. If risk 
assessments can accurately predict 
risk at a greater level than clinical 
assessors in an actuarial system 
where risk is a paramount factor, 
then it is justifiable for actuarial 
assessments to take precedence 



64 65

in the administration of justice. A 
legal system, however, has other 
principles and objectives in mind – 
many of which cannot be so easily 
codified into actuarial categories 
and algorithms. 

THE RULE OF LAW
 In a legal system, there are 
many competing objectives that 
factor into the administration of 
justice as exemplified in Canada 
by the many and seemingly 
competitive sentencing principles 
mandated by the Criminal Code. 
To add to these complications, 
actors in the criminal justice 
system have their own objectives 
which often conflict with each 
other. The result is a production 
of justice that is like a maze filled 
with numerous obstacles rather 
than a streamlined conveyor belt. 

In this section, key legal 
principles behind these objectives 
are outlined and risk logics are 
shown to be incompatible with 
them. When searching for basic 
principles in a legal order, it 
is helpful to draw on Justice 
Arbour’s discussion on legal 
objectives outlined in the Arbour 
Report (1996). The Arbour Report 
was a result of a commissioned 
inquiry into the questionable 
administrative decisions made 
following a riot at the Kingston 
Prison for Women. During the 
riot, several female offenders 
were stripped-searched by male 
correctional officials and placed in 
administrative segregation without 
redress. In denouncing the actions 
of correctional authorities, Justice 
Arbour lay particular emphasis on 
the violation of the rule of law. 

She notes that a legal prosecution 
process is grounded in the fact that 
there is no crime or punishment 
without law. The rule of law is 
paramount as “the legal order must 
serve both the justification and the 
code of conduct for correctional 
authorities since the confinement 
of persons against their will has no 
other foundation … the coercive 
actions of the State must find 
their justification in a legal grant 
of authority and persons who 
enforce criminal sanctions on 
behalf of the State must act with 
scrupulous concern not to exceed 
their authority” (p. 99).
 Thus, in order for all 
criminal justice activities to be 
lawful, their legitimacy must come 
between the rule of law rather than 
the rule of risk. Of course, this is 
not to say that risk cannot work 
under the rule of law. Judges are 
required to consider the interests 
of public safety, for example, 
when imposing a sentence. 
However, considering the broader 
ideological functions of risk logics 
outlined earlier, it is clear that risk 
logics can undermine the rule of 
law because it portrays justice as an 
issue that can be managed through 
actuarial probability rather than 
through subjective, deliberative 
outcomes. At the same time, risk 
logics remain appealing because 
they promise objectivity and 
neutrality – traits that have long 
been ascribed to procedural and 
substantive justice. In some ways, 
this ascription is valid. A court of 
law that is excessively subjective 
and opinionated so as to negate the 
purposes of law is not a court of 
law but one of opinion. However, 

actuarial logics replace the proper 
form of subjectivity (i.e. judicial 
understanding of discretion) with 
artificial objectivity and neutrality. 
In essence, the focus on objective 
fairness negates the purposes of 
fairness within the criminal justice 
context. As Justice Arbor notes in 
the case of the Kingston Prison for 
Women, the prison became a site 
in which competing layers of law 
ultimately contributed towards 
the negation of the rule of law 
as the desire to conform to legal 
standards eroded (p. 100). 
 The rule of law is eroded 
in two fundamental ways when 
actuarial promises are relied upon. 
First, risk logics challenge the 
very foundations of innocence, 
suggesting that probability and 
risk make everyone a potential 
criminal. As Haggerty notes,

The ultimate implication 
is that through knowledge-
making surveillance 
systems, “Everyone is 
presumed guilty until 
the risk profile proves 
otherwise. The focus … 
on risk control diminishes 
the importance of moral 
standards in the evaluation 
of harm-causing activities. 
It is no longer useful in such 
a regime to distinguish 
between the guilty and the 
innocent or the culpable 
and the blameless. Almost 
every human action will 
increase the probability of 
some loss by some amount; 
empirically, it would be 
extremely rare for an 
action to contribute zero 
towards the probability of 

all losses in all contexts. 
It follows, thus, that under 
the modern concept of risk, 
no action is truly innocent. 
(p. 42)

To add to this, structural biases and 
prejudices are accentuated when 
segments of society are perceived 
as more prone to criminality due 
to their closer association with 
criminal behavior (p. 18). 
 Secondly, as mentioned 
previously, risk logics challenge 
the fundamental principle that 
law should be enforced and 
reviewed by an impartial party. 
Discretion rightly understood and 
applied is necessary for the proper 
functioning of a legal prosecution 
process as many judgements 
require human assessment. Risk 
logics and risk ideology undermine 
this review by portraying all 
discretion as bias and by using 
this bias as an impetus for using 
actuarial risk assessments as an 
oversight on discretion. As long 
as judges remain cognizant of 
their role in the justice system, this 
threat is kept at bay. However, it is 
also clear that risk logics not only 
invade the prosecution process 
externally by suggesting that 
judicial discretion is unreasonable 
but also have the capacity to invade 
the logics of judicial review itself. 
In reviewing judicial literature 
on risk assessments, Justice Cole 
(2007) outlines a key reason why 
the logics of risk pose a problem in 
the judiciary’s eyes. He notes that

the ultimate danger with 
risk assessments is that, 
consciously or otherwise, 
judges may overemphasize 
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considerations of risk at the 
expense of proportionality 
… it is important to signal 
the dangers to the principle 
of equality before the 
law that flow from the 
increasing emphasis on 
risk assessment … the 
greater the focus on risk, 
the greater the focus on 
what might be termed 
‘non-legal’ variables  - 
that is not just previous 
convictions but rather 
upbringing, family size, 
income, and housing. 
Reliance on these factors is 
likely to lead to direct and 
indirect discrimination. 
The direct discrimination 
would be against the poor 
and unemployed. The 
indirect discrimination 
would be against those 
who fall disproportionately 
within categories of high 
risk, such as certain ethnic 
minorities and single 
mothers. The threat to 
equality before the law 
in the “risk society” is 
therefore a real one, and 
righteous pronouncements 
on “community safety” 
must be scrutinized closely 
from this point of view. (p. 
509)

It is clear that from an 
ideological standpoint the logics 
of risk oppose the logics of law. 
Risk logics assume crime to be a 
probable outcome, thus justifying 
management of crime that 
undermines key legal principles 
such as the presumption of 

innocence. Conversely, legal 
logics take a more substantial 
approach to justice. This can be 
seen in its basic legal premises, 
including in the rule of law, that 
give credence to judicial review. 
Risk logics put judicial review in 
danger both externally as a mode 
of oversight and internally as a 
mode of justification for decision 
making. As such, an “objective” 
form of oversight that is grounded 
in the conception of risk is not 
feasible nor desirable in a system 
under the rule of law. 

CONCLUSION
 Can objective forms of 
oversight exist? If so, are actuarial 
risk assessments feasible forms of 
oversight? This paper has outlined 
that objective forms of oversight 
do not exist, and that actuarial risk 
assessments are not feasible forms 
of oversight. However, this is not 
because actuarial risk assessments 
fail to be useful in a practical 
sense. As the literature has noted, 
actuarial risk assessment does 
protect against errors in clinical 
judgements. It is in the socially 
constructed risk categories and 
artificial logics of risk that pose a 
problem for the rule of law. If risk 
assessments depend on social and 
cultural understandings of risky 
behaviour, then it follows that 
they cannot be truly objective. 
More importantly, however, in a 
prosecution process characterised 
by the rule of law, it is clear that 
there is always a necessary element 
of subjectivity that is rightly 
understood and applied. Relying 
on an “objective” form of justice 
is bound to prevent the proper use 

of discretion and curtail already 
developed forms of oversight – 
namely, judicial oversight. 
 A Psycho-Pass society is 
problematic, especially because 
risk logics render moral and social 
issues inconsequential. When 
justice is portrayed as an outcome 
of probability in the context 
of risk, it becomes irrelevant 
whether innocence is presumed 
or judges have discretion. This, 
of course, is not an issue if risk 
logics are incorporated into the 
process. In fact, as Psycho-Pass 
progresses, screenwriters reveal 
that this is exactly what keeps 
the system of running. However, 
in a society that prides itself in 
its legal prosecution process, risk 
should not be a tantamount factor 
in the administration of justice, 
but instead should be weighed 
in consideration with other legal 
objectives. The logic of risk must 
be brought into the folds of law. 
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An Analysis of the Implementation of Ar-
ticle 10 of the International Covenant on 
Civil and Political Rights in the United 
States of America
Helen Hayes

ABSTRACT
 Through an examination of 
the International Covenant on Civil 
and Political Rights (“ICCPR”), 
this analysis examines the failed 
implementation of ICCPR Article 
10 within the United States of 
America (“U.S.”) to conclude 
that although there have been 
domestic successes, the U.S. is 
ultimately an essential example of 
a state party that violates ICCPR 
Article 10. In order to reach this 
conclusion, this analysis considers 
Periodic Reports submitted by the 
U.S. to the U.N. Human Rights 
Committee (“UNHRC”), General 
Comments No. 9 and No. 21, and 
American domestic legislation 
and jurisprudence. Through 
further assessment of each 
provision of ICCPR Article 10 and 
a discussion of recommendations 
for American penal reform, this 
analysis adds to the literature on 
contemporary incarceration in the 
U.S. and its problematic human 
rights violations. This discussion 
similarly addresses the importance 
of social and legislative change 
within the U.S. as a means of 
compliance with ICCPR Article 
10. 

1. INTERNATIONAL STAN-
DARDS AND THE U.S.: AN 

INTRODUCTION 
The manifest purposeof 

the ICCPR is to “consider 
the obligation of States under 
the Charter of the [U.N.] to 
promote universal respect for, 
and observance of, human rights 
and freedoms.”1 The extent to 
which state parties abide by the 
ICCPR largely depends on their 
willingness to cede some degree of 
their sovereignty to international 
human rights institutions.2 The 
interaction of domestic and 
international interests makes for 
a complex intertwining of legal 
processes that requires both 
national governing bodies and 
international instruments to be 
mutually accountable for human, 
civil, and political rights. Through 
such interactions, the U.N. and the 
UNHRC are able to demand more 
from state parties, and in turn, 
state parties are able to develop a 
dialogue wherein their domestic 
interests are accounted for while 
their obligations to the global 
community are emphasized. 

By examining the 
implementation of ICCPR Article 
10 within the U.S., this analysis will 
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expose the conflicting standards 
of the deprivation of liberty set 
out within the ICCPR versus 
American domestic legislation. 
In doing so, this analysis will 
reveal and discuss how the U.S.’s 
practices contradict ICCPR Article 
10 and will likewise highlight the 
necessity of the U.S. to adopt social 
and legislative change. In order to 
remedy ongoing violations of the 
human rights of persons deprived 
of their liberty, this analysis 
will ultimately demonstrate that 
the American penal system, 
although somewhat effective, is 
ultimately an essential example 
of a violation of ICCPR Article 
10. This analysis will thusly 
contribute to the literature on both 
the prevention of and response 
to human rights violations in 
the U.S., and will advocate for 
the proper implementation of 
ICCPR Article 10 in the U.S. This 
analysis will define the provisions 
set out in ICCPR Article 10, 
discuss its implementation in 
the U.S. through reference to 
relevant domestic legislation 
and jurisprudence, and provide 
applicable recommendations to 
the U.S.

2. ARTICLE 10 OF THE IC-
CPR 

Paragraphs 1 to 3 of 
ICCPR Article 10 set out the rights 
of individuals deprived of their 
liberty. Paragraph 1 is generally 
applicable to persons deprived of 
their liberty, paragraph 2 addresses 
accused individuals as distinct 
from convicted persons, and 
paragraph 3 addresses convicted 
persons only.3 In its periodic 

reports to the UN, the U.S. has 
rarely commented on all three 
paragraphs of Article 10. Instead, 
the U.S. has focused more directly 
on the deprivation of liberty as it 
concerns accused and convicted 
persons.4

2.1 Article 10.1
ICCPR Article 10.1 reads 

as follows: “All persons deprived 
of their liberty shall be treated 
with humanity and with respect for 
the inherent dignity of the human 
person.”5 As per General Comment 
No. 21, this positive obligation 
applies to all individuals deprived 
of their liberty as a result of being 
held within institutions including 
but not limited to prisons, 
hospitals (particularly psychiatric 
hospitals), detention camps, and 
correctional institutions.6 ICCPR 
Article 10.1, alongside ICCPR 
Article 7, protects persons from 
torture or other cruel, inhuman, or 
degrading treatment.7 As a result 
of this provision, no individual 
may be subject to “any hardship or 
constraint other than that resulting 
from the deprivation of liberty,” 
and therefore every individual 
whose liberty is deprived should 
enjoy all other rights set out in the 
ICCPR with exception to those 
deprivations that are unavoidable 
due to liberty constraints.8

2.2 Article 10.2(a)
ICCPR Article 10.2(a) 

provides that all “[a]ccused 
persons shall, save in exceptional 
circumstances, be segregated 
from convicted persons and 
shall be subject to separate 
treatment appropriate to their 

status as unconvicted persons.”9 
This segregation is required to 
emphasize an individual’s right to 
be presumed innocent per ICCPR 
Article 14.2.10 The means by which 
states parties separate accused 
and convicted persons and how 
their treatment conditions differ 
is of importance to the UNHRC 
and to the implementation of this 
provision.11 

2.3 Article 10.2(b)
ICCPR Article 10.2(b) 

reads that “[a]ccused juvenile 
persons shall be separated from 
adults and brought as speedily 
as possible for adjudication.”12 
However, General Comment 
No. 21 states that the reports of 
some states parties offer little 
to no information regarding the 
treatment conditions of either 
accused or convicted juvenile 
persons.13 This article is significant 
to the human rights of accused 
persons because it relates to the 
urgency with which states must 
conduct criminal trials. Without 
internationally standardized 
time criteria, however, states 
parties have great leniency at the 
international level with respect to 
the time frame by which they are 
to provide accused persons with 
adjudication.14  

2.4 Article 10.3
ICCPR Article 10.3 states 

that “the penitentiary system shall 
comprise treatment of prisoners 
the essential aim of which shall 
be their reformation and social 
rehabilitation. Juvenile offenders 
shall be segregated from adults and 
be accorded treatment appropriate 

to their age and legal status.”15 The 
multifaceted nature of this article 
suggests that state parties not only 
have an obligation to ensure that 
their penal system is rehabilitative 
and not solely retributory, but also 
that the rehabilitative conditions 
and programming offered to 
juveniles differ from the conditions 
and programming offered to adult 
offenders. However, ICCPR 
Article 10.3 lacks clarity because 
it does not include any concrete 
juvenile age limits.16 Therefore, 
state parties, in accordance with 
their own cultural norms, each have 
the power to determine the age at 
which individuals are considered 
“adult” rather than “juvenile” 
offenders while still acting in 
accordance with ICCPR Article 
10. However, General Comment 
No. 21 indicates that ICCPR 
Article 6.5 seems to suggest that 
“all persons under the age of 18 
should be treated as juveniles, at 
least in matters relating to criminal 
justice.”17 

3. IMPLEMENTATION OF IC-
CPR ARTICLE 10 IN THE U.S. 

Prior to a discussion of the 
U.S.’s implementation of ICCPR 
Article 10, it must be noted that 
the U.S. declared the following 
reservation (reservation 5) to 
Article 10: 

The policy and practices 
of the [U.S.] are generally 
in compliance with 
and supportive of the 
Covenant’s provisions 
regarding treatment 
of juveniles in the 
criminal justice system. 
Nevertheless, the [U.S.] 
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reserves the right, in 
exceptional circumstances, 
to treat juveniles as 
adults, notwithstanding 
paragraphs 2(b) and 
3 of Article 10.18 

Of further importance is the U.S.’s 
stance that “operative articles” 
1 to 27 of the ICCPR are non-
self-executing.19 The U.S. is the 
only state party that holds this 
position out of all those in which 
the ICCPR forms part of domestic 
legislation.20

3.1 State Periodic Reports
 Per ICCPR Article 40, 
states parties are to “submit 
reports on the measures they have 
adopted which give effect to the 
rights recognized [within the 
ICCPR] and on the progress made 
in the enjoyment of those rights.”21 
Outlined below are the four state 
reports of the U.S. as they pertain 
to the domestic implementation of 
ICCPR Article 10. 

3.1.1 Initial Periodic Report: 
1993

The U.S.’s first Initial 
Periodic Report, reads that the 
“Fifth, Eighth and Fourteenth 
Amendments to the U.S. 
Constitution, as well as federal 
and state statutes, regulate the 
treatment and conditions of 
detention of persons deprived of 
their liberty by state action.”22 
The U.S. contends that persons 
deprived of their liberty are 
treated with humanity and respect 
for their dignity through these 
constitutional channels. However, 
the U.S. limits constitutional 

and statutory rights based on the 
status of the accused or convicted 
individual.23

Although criminal 
correctional systems in the U.S. are 
governed by official regulations, 
the U.S.’s first periodic report 
admits that “few, if any […] 
comply with every provision of the 
[U.N.] Standard Minimum Rules 
for the treatment of prisoners,” 
and, regardless of constitutional 
amendment and statute, few 
regulations meet the standards set 
out in either domestic legislation 
or the ICCPR.24 In fact, per the 
Civil Rights of Institutionalized 
Persons Act (1980), the U.S. 
Attorney General has investigated 
approximately 150 penal 
institutions that deprived accused 
or convicted persons of their 
human, civil, and political rights.25

Throughout the Initial 
Periodic Report of the U.S. little 
specific reference is made to ICCPR 
Article 10, with one exception: 

“The [U.S.] understands the 
reference to “exceptional 
circumstances” in 
paragraph 2(a) of Article 10 
to permit the imprisonment 
of an accused person with 
convicted persons where 
appropriate in light of 
an individual’s overall 
dangerousness, and to 
permit accused persons 
to waive their right to 
segregation from convicted 
persons.”26 

This concession is problematic 
as its interpretation allows 
correctional officials the power 
to deem any accused individual 

“dangerous,” and accordingly 
subject that individual to holding 
within the quarters of convicted 
persons. This further stigmatizes 
accused individuals and unfairly 
limits their human, civil, and 
political rights. In this regard, the 
U.S. has clearly violated ICCPR 
Article 10, and further disregarded 
both the rights of individuals 
deprived of their liberty and of 
accused individuals. 

In contrast, U.S. law, 
policy, and practice up until 1993 
was generally in compliance with 
ICCPR Articles 10.2(b) and 10.3 
regarding treatment of juveniles 
in the criminal justice system.27 At 
the time, Section 5039 of the U.S. 
Constitution required juvenile 
offenders to be completely 
segregated from adult inmates.28 
Separate facilities or units within 
facilities were utilized in order 
to ensure that this segregation 
was maintained.29 Children who 
were deprived of their liberty 
were usually housed in facilities 
or homes devoted solely to 
juveniles.30 This did not and 
continues to not apply, however, 
to juvenile offenders whose cases 
were transferred to adult criminal 
court nor to those juveniles who 
were charged as adults.31 The U.S. 
has defended these problematic 
practices through Reservation 5 to 
the ICCPR.

The American standard 
of rehabilitative programming 
within its penal system is of 
further importance to the analysis 
of the U.S.’s implementation of 
ICCPR Article 10. Per Coakley v. 
Murphey (1989), there is no right 
under the U.S. Constitution to 

rehabilitation.32 The rehabilitative 
programming offered tends to 
be limited, with most resources 
being delegated to work programs 
and involvement opportunities 
rather than strictly rehabilitative 
community support programs that 
aid the transition of individuals 
back into society.33 

3.1.2 Joint Second and Third 
Periodic Report: 2005

Within the interim period 
between the Initial Periodic 
Report and the Joint Second and 
Third Periodic Report, the U.S. 
Attorney General gained the 
power under the Civil Rights 
of Institutionalized Persons Act 
(1997) to sue for “equitable relief 
when there is reasonable cause 
to believe that a state or locality 
is subjecting institutionalized 
persons to conditions that deprive 
them of their rights under the U.S. 
Constitution or federal laws.”34 The 
practicality and use of this power, 
however, was not mentioned in 
the joint report. It failed to include 
statistics which showed the extent 
to which persons deprived of their 
liberty were given the opportunity 
to reach out to the U.S. Attorney 
General in cases of rights 
violations. Similarly, the extent 
to which those complaints were 
acted upon and resolved was also 
not included in the report.

 The topic on which most 
emphasis was placed within the 
Joint Second and Third Periodic 
Report was the rehabilitative 
programming offered in federal 
prisons in accordance with 
ICCPR Article 10.3. As of 2005, 
federal prisoners were provided 
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the opportunity to participate 
in self-improvement and 
rehabilitative programs.35 These 
included vocational training, 
substance abuse treatment, 
religious observance, parenting 
classes, anger management, and 
counselling.36 Although this 
programming was reportedly 
offered in prisons run by the 
Bureau of Prisons, the Joint 
Second and Third Period Report 
did not comment on the extent to 
which it was offered in private 
American penitentiaries. 

The U.S. has succeeded 
in implementing ICCPR Article 
10.3 by offering rehabilitative 
programming, but the absence of 
clear data raises questions about 
the viability of programming and 
its effectiveness as a whole.

3.1.3 Fourth Periodic Report: 
2012

The Fourth Periodic 
Report of the U.S. to the UNHRC 
highlights successes in the areas of 
mental health and rights violation 
remedy channels. The U.S. 
application of ICCPR Article 10 in 
this regard, however, is ultimately 
too narrow to be understood as 
anything but a violation of its 
provisions. The Fourth Periodic 
Report outlined measures the 
U.S. took to address concerns 
which were raised about the 
treatment of persons in prisons 
and mental health facilities with 
specific consideration of prison 
rape and sexual harassment of 
women, and the shackling of 
pregnant inmates.37 Shackling 
was outlawed in 2008, although 
legislation continued to allow 

for it “in extreme circumstances” 
which were not outlined within 
the legislation’s text.38 Likewise, 
although persons facing such 
conditions gained the ability, as 
outlined in the Joint Second and 
Third Periodic Report, to file a 
complaint with the U.S. Attorney 
General, the use and effectiveness 
of this system was not documented 
within the Fourth Periodic Report. 
The Department of Justice (“DOJ”) 
and its Civil Rights Division 
(“CRD”), however, did investigate 
state prisons and jail facilities 
pursuant to the Civil Rights of 
Institutionalized Persons Act.39 
From October 2005 to December 
2011, the DOJ/CRD “filed charges 
in 255 cases of official misconduct 
against more than 411 law 
enforcement officers.”40 

The Fourth Periodic Report 
also reported on the introduction of 
The Substance Abuse and Mental 
Health Services Administration 
(“SAMHSA”) and the Protection 
and Advocacy for Individuals with 
Mental Illness Program (“PAIMI”), 
which were implemented to 
“provide legal-based advocacy 
services to individuals with severe 
mental illnesses.”41 PAIMI, which 
continues to operate in all fifty 
states, served 116,499 individuals 
in 2010 alone.42 The services 
offered and used by persons 
deprived of their liberty included 
responding to complaints regarding 
inappropriate use of seclusion 
and restraint, physical and sexual 
abuse, and discrimination in 
housing and employment.43

3.2 Implementation of Article 
10.3 in American Domestic Leg-

islation and Jurisprudence 
The following section 

will outline the implementation 
of ICCPR Article 10 within 
American domestic legislation and 
jurisprudence. Judicial decisions 
within the U.S., “particularly at 
the level of top appellate courts,” 
are affected and changed through 
international influence.44 The U.S., 
in accordance with the opinion 
of former Chief Justice John 
Marshall, has expressly promoted 
since 1803 the “implicit or explicit 
internalization of international law 
into U.S. domestic law: through 
statutory construction, direct 
invocation, and even constitutional 
interpretation.”45 

In compliance with such 
legal globalization, the Supreme 
Court assessed in Wilkinson 
v. Austen (2005) whether 
confinement to a maximum-
security prison constituted an 
“atypical and significant hardship 
giving rise to a liberty interest.”46 
The Court determined that 
maximum security placement 
does constitute an “atypical and 
significant hardship” because 
placement of an individual within 
a super-max facility cuts off nearly 
all human contact indefinitely, and 
likewise renounces consideration 
for an individual’s parole.47

In terms of juvenile 
detention, however, the Supreme 
Court has done little to adhere 
to international standards, and 
therefore violates ICCPR Article 
10. Under the Federal Juvenile 
Delinquency Code, “a defendant 
who commits an act of juvenile 

delinquency, but is not indicted 
until after he turns twenty-one…
is not entitled to protection of 
the Act and must be prosecuted 
as an adult.”48 This provision 
arose through the decision 
United States v. Hoo (1987) and 
has serious implications for the 
implementation of Article 10 
within the U.S.49 Further, the 
U.S. has the power to motion to 
transfer a juvenile defendant for 
prosecution as an adult, as long 
as the juvenile is at least fifteen 
years old.50 These powers violate 
ICCPR Articles 10.1 and 10.3. 

3.3 Third-Party Evaluation of 
the American Penitentiary Sys-

tem
 Many non-governmental 
organizations in the U.S. work with 
the U.N. and the UNHRC to shed 
light on violations of Article 10 
in the U.S, with special attention 
paid to youth incarceration and 
violations of juvenile human 
rights. Although the U.S. Federal 
Government prohibits the 
incarceration of youth in adult 
facilities, this practice can legally 
occur at the state level, where 
juvenile offenders are routinely 
subject to adult sentencing.51 An 
estimated 175,000 youth are tried 
in the adult criminal justice system 
each year in the U.S., mostly 
because of state laws that set the 
maximum age limit for juvenile 
court jurisdiction below 17.52 

Furthermore, juvenile 
offenders housed in adult facilities 
are drastically more vulnerable to 
physical assault, sexual violence, 
and solitary confinement.53 
Although the U.S. Constitution 
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creates due process protections for 
placement in solitary confinement, 
there is no age requirement 
considered within that analysis.54 
In fact, it has been found that “some 
jails hold 100% of adolescents 
in solitary confinement for the 
entire period of their pre-trial 
detention.”55 Although President 
Obama and Attorney General 
Loretta Lynch investigated 
juvenile solitary confinement 
and housing within adult prisons 
and reached the conclusion that 
“children should never be placed 
in restrictive housing,” the 
President did not have the power to 
enforce a ban on juvenile solitary 
confinement.56 The practice of 
indiscriminately placing juveniles 
in solitary confinement violates 
ICCPR Article 10.1 because it 
undermines human dignity by 
preventing an individual from 
exercising his or her rights to the 
extent that he or she is not given 
the opportunity to prove his or her 
capability of rehabilitation and 
social integration.57 

4. RECOMMENDATIONS 
FOR AMERICAN PENAL RE-

FORM
The deprivation of an 

individual’s liberty through 
incarceration inherently limits 
their human rights, including but 
not limited to the right to freedom, 
the right to privacy, and the right to 
life (some U.S. states implement 
capital punishment).58 Due to the 
strong human rights implications 
with regard to the deprivation of 
an individual’s liberty, the U.S.’s 
ability to limit individuals’ rights 
ought to be reformed in accordance 

with ICCPR Article 10. 
One criterion for U.S. 

legal and constitutional legitimacy 
emphasizes the “need for a rational 
and restrictive use of penal 
power.”59 The U.S. has failed to 
exercise the power to deprive an 
individual of his or her liberty in 
a sparing and accommodating 
fashion, especially with regard to 
juvenile offenders. Although the 
Sentencing Reform Act (1984) 
was legislated to “bring order to 
federal sentencing by enacting…
guidelines that were designed to 
eliminate unwarranted disparity” 
in the criminal justice system, the 
U.S. Sentencing Commission has 
neither been able to insulate the 
penal system from undue political 
influence, nor has it reflected a 
unique sentencing expertise that 
could align U.S. legislation with 
ICCPR Article 10.60 

Penal reform is a viable 
option to curtail the U.S.’s 
violations of ICCPR Article 10. 
In order to spark change within 
the American penal system, the 
following is a list of violations and 
accordant recommendations that 
should be taken into consideration. 
Firstly, many inmates are unfit 
to be held in prison facilities due 
to mental illness.61 In order to 
remedy this violation of Article 
10.1, the U.S. should assess all 
individuals’ fitness for prison 
versus psychiatric care facilities 
that could more effectively aid an 
individual’s rehabilitation. 

Secondly, the U.S.’s 
current solitary confinement 
policy is contrary to Article 10.3’s 
requirement that penitentiaries 
focus on rehabilitation, and 

likewise violates Article 10.1’s 
right to humane treatment and 
respect for inherent dignity.62 As 
such, the U.S. should re-evaluate 
the use of solitary confinement and 
should outlaw it for all juvenile 
offenders. 

Thirdly, U.S. prisons do 
not focus on rehabilitation, which 
violates Article 10.3.63 In order to 
promote rehabilitative practices, 
alternative means such as social 
programming, half-way housing, 
and community service should 
be considered, especially in low-
level infraction cases. This would 
further strengthen the successful 
transition of offenders into 
society.64

Lastly, the U.S. ought to 
amend the Juvenile Delinquency 
Code to outlaw the possibility of 
trying an individual as an adult if 
their arrest occurred as a minor. 
This recommendation requires 
that the U.S. arranges proceedings 
for juvenile offenders in a timely 
fashion and re-evaluates the 
power of individual states to act in 
opposition to federal legislation by 
transferring juvenile cases to adult 
courts.

Infringements of human, 
civil, and political rights within 
the American penal system 
suggest that the U.S. is ultimately 
an essential example of a state 
party that violates ICCPR Article 
10. The enforcement of ICCPR 
Article 10 in the U.S., as well 
as the implementation of the 
aforementioned recommendations, 
would significantly advance the 
rights of both juvenile and adult 
prisoners in the U.S. and would 
likewise advance the position 

of the U.S. in the international 
community.65 
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