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Letter from the Editors

The University of Toronto Pre-Law Society aims to actively engage students in the 
study of the law and to help further their personal and professional ambitions as they 
pertain to the law. The Intra Vires Law Journal represents a crucial step in this regard, 
and, as such, we are very excited to release this third issue. 

As has become the norm, Intra Vires is divided into three sections: “Canadian Law and 
Politics,” “International Law,” and “Jurisprudence and Legal History.” All submissions 
were submitted to a blind review process by multiple reviewers. Accepted submissions 
were put through multiple rounds of edits. 

We begin the “Canadian Law and Politics” section with Bollo-Kamara’s report on the 
way in which the Immigration and Refugee Board of Canada evaluates claims of “Wom-
en Refugee Claimants Fearing Gender-Related Persecution.” Given the current refu-
gee crisis, this essay is both incredibly relevant and enlightening. Next, Greco writes 
about the famous Canadian case, R. v. Malmo Levine (2003), and its relationship to 
positive liberty as articulated by Isaiah Berlin and Charles Taylor. 

Subsequently, our “International Law” section features Wagner’s analysis of the Euro-
pean Court of Justice and the problematic use of judicial activism therein.

Finally, our “Jurisprudence and Legal History” section includes, for one, Sotiropou-
los-Michalakakou’s essay about the punitive and non-punitive aspects of the Roman 
Lex Aquilia. Secondly, Balleani writes a compelling piece about Charles Taylor’s con-
ception of negative liberty and its inability to define freedom. Finally, Mahadeo’s essay 
on the relationship between compassion and justice closes off Intra Vires 2.1 with an 
interesting perspective that is especially relevant today. Indeed, it seems we need 
compassion now more than ever.

We hope that this third issue of Intra Vires will challenge you with novel legal ques-
tions and perspectives. We urge our readers and contributors to continue to tackle and 
consider legal issues; after all, it is in these uncertain political climates that the law 
becomes most important.



Report on Effectiveness of IRB 
Chairperson Guidelines 

By Yolen Bollo-Kamara



GUIDELINES FOR WOMEN REFUGEE 
CLAIMANTS

In 1996, the Immigration and Refugee Board 
of Canada (“IRB”) implemented specific guidelines for 
evaluating the claims of “Women Refugee Claimants 
Fearing Gender-Related Persecution” (Immigration and 
Refugee Board (IRB) of Canada, 2016). Canada was 
widely recognized as a vanguard for creating a process 
to interpret and apply the legal definition of “refugee” 
in relation to persecution faced specifically by women 
(Kumin, 2003). Reflected in the guidelines is much of 
the work done by Canadian sociologists studying the 
international migration of women in the 1980s and 
1990s. Two decades later, it is the opportune time to 
assess the extent to which the document has been used 
to ensure fair and equitable hearings and to identify 
genuine cases of persecution.

The United Nations High Commissioner for 
Refugees (“UNHCR”) created the 1990 Policy on 
Refugee Women with the explicit goal of recognizing 
and addressing the ways that “becoming a refugee 
affects men and women differently” (UNHCR, 1990, 
p. 5). The IRB guidelines note that women may 
experience persecution because of their gender; for 
example, if they do not conform to societal or religious 
expectations for female behaviour. They may also, 
like men, experience persecution on the recognized 
grounds of “race, religion, nationality, membership of 
a social group or political opinion” as established in 
the 1951 United Nations (“UN”) Refugee Convention 
(UN General Assembly, 1951). However, even when 
targeted for the same reasons as men, the violence 
and threats of violence women endure may differ and 
may impact them in unlike ways. To be sure, women’s 
relationships with men may also make them a target for 
persecution.

A 2016 UNHCR report focuses on the current 
refugee crisis in Greece and Macedonia, highlighting 
that women travelling by themselves or with young 
children are especially vulnerable. It reveals that 
about a quarter of refugees who enter Europe via the 

Mediterranean are children, and sixteen percent are 
women (UNHCR, 2016, p. 2). Sociologist Monica 
Boyd provides an explanation for this gender gap, 
noting that women in particular face the threat of sexual 
violence by smugglers and others, and are less likely to 
have access to financial resources or social networks 
that would facilitate their journey (Boyd, 1999, p. 
16). Referencing specific cases that show evidence of 
“early and forced marriage, transactional sex, domestic 
violence, rape, sexual harassment and physical assault 
in the country of origin and on the journey,” the UNHCR 
report concurs with Boyd (UNHCR, 2016, p. 8). In one 
case, a young woman describes having no choice but 
to use sex to obtain a fake passport and a place on a 
boat. In another case, a woman travelling alone with 
her eight children notes that her family’s most pressing 
fear is of men they face along the journey (UNHCR, 
2016, pp. 7-8). 

In a recent article, Alsaba and Kaplilashrami 
examine the experiences of women in Syria as the 
ongoing conflict has worsened, raising the same threats 
previously mentioned and adding kidnappings and 
disappearances, forced enlistment in militias, unjust 
trials, and detention (2016, p. 7). They blame the failure 
of the Syrian state for the intensity of the threats women 
face, noting that the “political vacuum” has left many 
groups vying for power, and using violence against 
women as one tool for control (p. 6). They note that 
sexual violence in particular was, or is, also used as a 
“tactic of war” in Rwanda, Sierra Leone, Liberia, the 
Democratic Republic of Congo, Iraq, and Palestine (p. 
5). The UNHCR notes that more than half of refugees 
worldwide today are from Somalia, Afghanistan, and 
Syria (UNHCR, 2016), all of which have been deemed 
failed states by political scientists (Newman, 2007, 
p. 425). This illustrates how refugee flows correlate 
strongly with state collapse and extreme instability, 
which leave women particularly vulnerable to sexual 
and gender-based violence.
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Though the UN Refugee Convention definition 
of “refugee” does not include gender as a protected 
ground, Canada’s guidelines for processing women 
refugee claimants who fear gender persecution fill in 
that gap. One of the most significant issues in assessing 
a claim is determining the credibility of the claimant. 
Canada’s gender guidelines help to overcome culture 
and gender barriers by drawing attention to factors that 
may cause a claimant to appear untrustworthy, through 
no fault of her own. Moreover, they promote greater 
awareness of the different ways in which a woman 
may become a target of persecution, as described in 
the introduction to this report. When considered, the 
guidelines can make it easier for claimants to present 
their stories and be believed in these respects, though 
the burden remains on them to present credible evidence 
or to explain why they are unable to do so.

However, a number of other factors can affect 
refugee claim hearings. In preparing this report, several 
dozen cases involving the alleged gender-related 
persecution of women were initially reviewed before 
six cases were chosen for study, four of which were 
examined in great depth. These cases are summarized 
in Appendices A and B. Each of the cases were first 
considered by the Refugee Protection Division (“RPD”) 
of the IRB and then appealed to the Refugee Appeal 
Division (“RAD”). This provides an opportunity to 
examine the extent to which each level considered 
the gender guidelines, and how this impacted the final 
decision. However, even with the crucial assistance 
of the gender guidelines, it is clear that a claimant’s 
likelihood of success depends on much more than the 
credibility of her story and the extent of the persecution 
or threats against her. Other important factors include 
the claimants’ knowledge of the process of filing refugee 
claims, whether they have access to legal counsel, 
and the resources they have to build strong cases and 
to appeal negative decisions if necessary. As became 
apparent in the writing of this report, another factor of 
great importance—though entirely out of the claimant’s 
control—may be the panel member who hears the case. 
This will be discussed at the end of this report, with 
supporting data in Appendix C.

 The first case is particularly interesting 
and illuminating in many respects. The Minister of 
Citizenship and Immigration personally intervened 
at the RPD level to state that the claimant had lied to 
Canadian immigration officials about her identity and 
family situation. Yet, Alain Bissonnette, the RAD panel 

member deciding the appeal, found in her favour on the 
basis that she was likely to face persecution because 
of her opposition to the practice of female genital 
mutilation (“FGM”). He considered this opposition 
to be a political opinion. Bissonnette painstakingly 
discussed all relevant aspects of the gender guidelines 
in his decision, including the fact that FGM is listed 
as a form of violence, the circumstances around which 
can create fear that may be considered persecution. The 
guidelines also note that persecution of women may 
take a different form than that of men, and yet might 
still fall under the grounds protected by the Refugee 
Convention—in this case, political opinion.  

Though the RPD panel member cited the 
gender guidelines, he was doubtful of the claimant’s 
credibility, partly because he believed the claimant 
could freely decide against having her youngest 
daughter circumcised, thus suggesting that she had 
chosen for herself and her two elder daughters to 
undergo the procedure. The claimant testified that her 
opposition to the procedure strengthened over time 
but that family pressure to have the procedure done 
made her fear for her life. As Monica Boyd discusses, 
violence and persecution that occur within the private 
sphere such as in this case may be harder to prove 
(1999, p. 9). Though this is not specifically mentioned 
in the gender guidelines, it seems consistent with the 
general principle of considering gendered factors that 
may make it more difficult for women to present their 
cases. Bissonnette seemed to take this into account. 
Troublingly, he also implied that the RPD member 
or someone else in a position of authority at the first 
hearing had laughed at the claimant, displaying a “lack 
of empathy” that may have been reflected in the RPD 
member’s finding that the claimant was not credible. 

The second case examined involved an 
allegation of forced marriage, another issue that 
primarily affects women. The gender guidelines were 
invoked by the appellant’s counsel, who argued that the 
RPD panel member at the previous hearing did not fully 
contemplate the risk that the appellant faced. The RPD 
member had considered the gender guidelines but found 
that she had not submitted any credible evidence of her 
situation, nor had she provided proof of her identity 
and citizenship. The RAD member did not bother to 
consider the guidelines for the latter reason. This case 
and others like it demonstrate that the guidelines may 
not even be applicable until other crucial elements are 
proven or at least addressed meaningfully, and will not 
bolster a case that is weak in other respects.

Guidelines for Women Refugee Claimants
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 The fourth case failed for similar reasons; i.e., 
the appellant was not viewed as credible. Crucially, 
she could not explain why she had entered Canada 
seemingly as an undocumented economic migrant and 
waited over two decades to file a refugee claim based 
on her fear of being killed by her abusive ex-partner. 
In this case, however, the RAD panel member did 
consider the gender guidelines to a greater extent than 
the RPD member at the previous hearing, before finding 
that there was no evidence that trauma from domestic 
violence or any other gendered factors had prevented 
the claimant from filing sooner for refugee status.

The third case also concerned domestic 
violence. Like Bissonnette in the first case, the RAD 
panel member who heard the appeal also appeared to 
make an effort to be relatively flexible and empathetic 
of the appellant’s circumstances. She considered that 
the appellant was represented by her daughter who was 
not a lawyer and did not seem to fully understand the 
process of applying for refugee status. The RAD member 
was also relatively forgiving of the appellant’s delay in 
applying for refugee status, noting that the appellant 
had previously unsuccessfully applied to become a 
permanent resident of Canada under Humanitarian 
and Compassionate grounds. While the RPD member 
found that this showed a lack of credibility, the RAD 
member instead believed that the appellant and her 
daughter were unaware of the difference. Similarly, 
while the RPD member found the appellant’s testimony 
unconvincing, the RAD member disagreed and stated 
that the appellant’s difficulty in expressing herself was 
explained by her limited education and by the poor 
phrasing of some questions asked.

Based on the evidence presented, the second 
and fourth cases—especially the second one—would 
likely not have been decided differently, even if heard 
by the most liberal and empathetic panel members. It is 
possible, however, that the appellant in the fourth case 
could have presented stronger evidence and actively 
engaged some of the considerations contained in the 
guidelines in explaining her actions, had she been 
represented by a lawyer. On the other hand, both the first 
and third appeal hearings resulted in positive decisions 
for the appellants primarily because of the appeal panel 
members’ readiness to apply the gender guidelines 
broadly, and to demonstrate empathy in assessing the 
appellants’ claims. Though both were unsuccessful at 
their initial hearings, it seems that they were fortunate 
to have been assigned the panel members that heard 
their cases at the appeal level.

In searching for appeal decisions with a positive 
result to discuss in this report, it appeared that a 
disproportionate amount had been written by Me Alain 
Bissonnette, who heard the first case as well as the fifth 
case discussed in Appendix A. Of Bissonnette’s appeal 
hearings in 2015 that were related to gender-related 
persecution of women and that are available online, 31 
percent of the appellants were declared refugees and 15 
percent were referred back to the RPD to be considered 
by a different panel member. This means that claimants 
won their appeal hearings in nearly half of his cases. 
These findings were compared with two separate 
samples of the same size of cases that were heard by 
other panel members in 2015. The two samples were 
almost identical, with claimants being declared refugees 
just under 10 per cent of the time, and the cases being 
referred back to the RPD 15 per cent of the time, on 
average. This meant that cases heard by Bissonnette, 
a prolific panel member, were almost twice as likely 
to have positive results and more than three times as 
likely to end with the conclusion that the appellant was 
indeed a refugee. Doris Zicherman, the panel member 
who decided the third case, only heard one other case in 
the past three years, which she referred back to the RPD 
(2013 CanLII 94679). 

It is important to note that these numbers only 
reflect the decisions that are available online and that 
other factors may be in play here that would require 
a longer report to consider in depth. However, the 
above evidence suggests that the assignment of a 
favourable panel member such as Bissonnette could 
dramatically increase the odds of women refugee 
claimants being granted refugee status. As previously 
mentioned, weaker cases seem unlikely to have been 
decided differently, but it is disquieting to consider that 
legitimate applicants may have been denied because 
of the panel member who happened to hear their case. 
More specific instructions for panel members could 
address this problem. For example, Section D of the 
guidelines, entitled “Special Problems at Determination 
Hearings,” notes that “women refugee claimants face 
special problems in demonstrating that their claims 
are credible and trustworthy,” and highlights several 
examples thereof (Immigration and Refugee Board of 
Canada, 2016). Expanding that section of the guidelines 
may be helpful for panel members with an empathy gap. 
Sociologists have outlined issues well;for example, 
noting that persecution against women is more likely to 
occur in the private sphere, and that women in certain 
parts of the world are more likely to be less educated 
than counterparts, and thus may have greater difficulty 
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navigating the refugee claim process (Boyd, 1999, p.9, 
p. 13). It may also be useful to remind panel members 
that claimants who are not represented by lawyers 
may be at a disadvantage and should be assisted 
where possible. Finally, more emphasis on appropriate 
behaviour so that claimants feel as comfortable as 
possible when testifying may help to address concerns 
such as the laughter referenced in the first case. 
More detailed gender guidelines could only help the 
Immigration and Refugee Board, and by extension the 
Canadian government, to identify legitimate cases of 
gender-related persecution.

Case 1: X (Re), 2015 CanLII 102265 (CA IRB)

This appeal resulted in the finding that the appellant, a 
citizen of Mali, was a refugee under the UN Refugee 
Convention and Canada’s Immigration and Refugee 
Protection Act. Her claim was based on fear of 
persecution because of her opposition to the practice 
of female genital mutilation, and her refusal to have 
the process performed on her youngest daughter. The 
appeal proceedings took place in Montreal, Quebec on 
November 24, 2015, with Me Alain Bissonette hearing 
the case and Me Chantal Ianniciello acting as counsel 
for the appellant.

Case 2: X (Re), 2015 CanLII 102266 (CA IRB)

This appeal was dismissed with the finding that the 
appellant, who claimed to be a citizen of Somalia, 
was not found to be a bona fide refugee under the UN 
Refugee Convention and Canada’s Immigration and 
Refugee Protection Act. Her claim was based on fear 
of persecution because she was unwilling to marry 
a member of terrorist organization al-Shabab. The 
appeal proceedings took place in Toronto, Ontario on 
September 3, 2014, with L. Favreau hearing the case 
and Mohamed Doli acting as counsel for the appellant.

Case 3: X (Re), 2014 CanLII 38160 (CA IRB)

This appeal resulted in the finding that the appellant, a 
citizen of Jamaica, was indeed a refugee under the UN 
Refugee Convention and Canada’s Immigration and 
Refugee Protection Act. Her claim was based on her 
experience of repeated physical and emotional abuse by 
her husband, from whom she had fled to Canada. The 
appeal proceedings took place in Montreal, Quebec on 
January 3, 2014 with Me Doris Zicherman hearing the 
case and the defendant represented by her daughter, 

Tamesha Foote.

Case 4: X (Re), 2013 CanLII 94720 (CA IRB)

This appeal was dismissed with the finding that 
the appellant, a citizen of Grenada, was not a bona 
fide refugee under the UN Refugee Convention and 
Canada’s Immigration and Refugee Protection Act. Her 
claim was based on fear of being killed by her former 
partner and the father of her two children, who she said 
had abused her and threatened to kill her before she 
fled to Canada. The appeal proceedings took place in 
Toronto, Ontario on December 18, 2014, with Daniel 
McSweeney hearing the case and Peter Lulic acting as 
counsel for the appellant.

Case 5: X (Re), 2015 CanLII 69219 (CA IRB)

This appeal resulted in the finding that the principal 
appellant and her two sons, all citizens of Bangladesh, 
were indeed refugees under the UN Refugee 
Convention and Canada’s Immigration and Refugee 
Protection Act. The principal appellant’s claim was 
based on persecution because of her spouse’s political 
involvement. Her spouse had successfully claimed 
refugee status in Canada but his political opponents 
continued to persecute her in Bangladesh, to the point 
of assaulting her. The appeal proceedings took place 
in Montreal, Quebec on June 25, 2015 with Me Alain 
Bissonnette hearing the case and Me Stéphanie Valois 
acting as counsel for the appellants.

Case 6: X (Re), 2015 CanLII 54834 (CA IRB). 

This appeal was dismissed with the finding that the 
appellant, a citizen of Haiti, was not a bona fide refugee 
under the UN Refugee Convention and Canada’s 
Immigration and Refugee Protection Act. Her claim 
was based on a fear of persecution because of her 
father’s political involvement. The appeal hearing took 
place in Montreal, Quebec, with Me Louis Cousineau 
hearing the Case and Me Desiree Potanbissi acting as 
counsel for the appellant.

Appendix B
Case 1: X (Re), 2015 CanLII 102265 (CA IRB). 

The appellant in this case sought refugee status because 
of a fear of persecution based on her opposition to 
female genital mutilation, which the panel found to be a 
political opinion, a protected ground under the Refugee 
Convention. The panel also found that the government 
of Mali was unwilling to protect its citizens who took 
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this position. The gender guidelines were considered 
by the RPD at the first hearing, and again by the RAD 
panel. The RAD panel noted that the guidelines mention 
that some women may fear persecution because of 
circumstances relating to female genital mutilation. 
Notably, the RPD did not believe the appellant would 
be persecuted in Mali, arguing that she had consented 
to the circumcision of her elder daughters and could 
thus choose not to consent to the same procedure being 
performed on her youngest daughter. The RAD panel 
disagreed, finding it credible that she was opposed to the 
procedure, and that she could experience persecution 
for this reason. Her desire to protect her own daughter 
from this form of sexual violence was also viewed as 
a credible and legitimate concern. On these grounds, 
the appellant was declared a Convention refugee by the 
Refugee Appeal Division panel.

Case 2: X (Re), 2014 CanLII 94447 (CA IRB)

 The appellant in this case sought refugee status by 
alleging that she and her family were being persecuted 
because she was unwilling to marry a member of the 
terrorist organization al-Shabab, and because she was a 
member of a minority group in Somalia. The Guidelines 
specifically mention fear of persecution because of 
the actions or affiliations of family members as one 
category under which female refugee claimants may 
be recognized. Both the RAD and the RPD considered 
the gender guidelines in deciding this case but found 
against the claimant because she was unable to prove 
her identity and that she was a citizen and resident 
of Somalia. The RAD panel did mention, as per the 
guidelines, that women refugee claimants may have 
some difficulty in proving claims for various reasons, 
but noted that the appellant had not made any specific 
arguments explaining her inability to establish her 
identity. The RAD did not consider the guidelines or 
any other issue further before dismissing the appeal, 
finding further analysis unnecessary without proof of 
identity or an explanation in lieu thereof.

Case 3: X (Re), 2014 CanLII 38160 (CA IRB)

The appellant in this case sought refugee status because 
of her fear of violence from her abusive husband, 
from whom she had separated. He had physically 
and emotionally abused her for years before she fled 
Jamaica for Canada. The RPD panel had considered the 
gender guidelines, which state that domestic violence 
against women may be considered gender persecution 
where the government cannot or does not protect them. 
The RPD found that domestic violence in Jamaica was 

a serious problem but that the government was working 
to address it, while the RAD panel member found that 
not enough had been done yet to adequately ensure the 
safety of Jamaican women. The RAD panel member 
cited the United States Department of State’s Country 
Report on Jamaica, which mentions “violence and 
discrimination against women” as an important human 
rights issue in Jamaica, further noting that “women 
frequently complained that police failed to treat domestic 
violence as a crime” in spite of existing legislation. 
The RAD member also considered the appellant’s lack 
of education and the fact that her daughter who was 
representing her was not familiar with the refugee claim 
process, though the guidelines do not specifically mention 
such circumstances. 

Case 4: X (Re), 2013 CanLII 94720 (CA IRB)

The appellant in this case sought refugee status by 
claiming that she feared being killed by her ex-partner, 
who had abused her “emotionally, physically and 
sexually” before she left Grenada for Canada. Though 
she had left Grenada in 1989, she alleged that her ex-
partner continued to harass her family and threatened 
to kill her if she returned. The RPD panel member did 
not find the appellant credible because she had not 
provided evidence that her partner was still actively 
harassing her family or seeking to kill her. The RPD 
member perceived her to be an economic migrant 
who had overstayed a visitor’s visa and was working 
illegally, especially because she had not sought refugee 
protection until 2013, after a 2009 Humanitarian and 
Compassionate Application failed. Though the RAD 
member largely concurred with the RPD decision, he 
found that there had not been enough consideration 
of the gender guidelines—particularly the impact that 
trauma from domestic abuse might have had on the 
way the appellant conducted her affairs upon varrival in 
Canada. However, the RAD member found that that no 
“credible” evidence of poor mental health or anything 
other circumstance was provided to explain the delay in 
seeking refugee protection.  

Appendix C
Appeal hearings that were heard in 2015 by 

panel member Me Alain Bissonnette were found on 
the Canadian Legal Information Institute (“CanLII”) 
website by searching “gender persecution appeal 
bissonnette 2015.” The search was sorted by relevance 
to the search terms. It is important to note that this 



sample does not reflect all cases that were heard by 
Me Alain Bissonnette, only those available online. 
Four cases were excluded because they involved male 
appellants or did not mention the gender guidelines and 
were not relevant to gender persecution. Results of 
2015 RAD appeals heard by Me Alain Bissonnette:

Appeal hearings that were heard in 2015 by all 
panel members other than Me Alain Bissonnette were 
found on the CanLII website by searching “gender 
persecution appeal NOT Bissonnette 2015.” The search 
was sorted by relevance to the search terms. There were 
113 results in total and the first 57 were examined and 
then divided into two samples, each with 26 cases of 
gender-related persecution of women. It is important 
to note that this sample does not reflect all cases that 
were heard by panel members other than Me Alain 
Bissonnette, only those available online. Results 1-26 
of RAD appeals heard by panel members other than 
Me Alain Bissonnette:

Guidelines for Women Refugee Claimants
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This second sample contains results 27-57, with four 
cases being excluded because they involved male 
appellants or did not mention the gender guidelines and 
were not relevant to gender persecution. Results 31-57 
of RAD appeals heard by panel members other than 
Me Alain Bissonnette:
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Appeals to Positive Liberty in 
R. v. Malmo-Levine

By Jessica Greco



BERLIN, TAYLOR, AND THE “REAL SELF”

The Majority judgment in the Supreme Court of 
Canada case R. v. Malmo-Levine, which examined the 
implications of criminalizing personal marijuana use, 
is disharmonious with the arguments about positive 
liberty advanced by Isaiah Berlin and Charles Taylor. 
In this essay, I will argue that to exclude positive liberty 
from protection under Section 7 of the Charter of Rights 
and Freedoms is to bestow an overbearing role to the 
state in manipulating the way in which the individual 
understands his or her actions and identity, thus negating 
“the right to life, liberty and security of the person.” 
In order to defend the assertion that having a sense 
of control over one’s own life is central to individual 
liberty, I will explain the shortcomings of the Majority 
judgment by applying Berlin’s idea of the “real self” 
to marijuana use, and then synthesizing his arguments 
with Taylor’s analysis of the “strong evaluation” of, 
and identification with, personal desires.

 The relevance of R v. Malmo-Levine to positive 
liberty is in the Court’s interpretation of Section 7 of 
the Charter as it is applied to personal marijuana use. 
Section 7 confers “the right to life, liberty and security 
of the person and the right not to be deprived thereof 
except in accordance with the principles of fundamental 
justice.”1 While the Majority rejected Malmo-Levine’s 
appeal to positive liberty under Section 7, in a similar 
case, R. v. Caine, it accepted that, “imprisonment for 
such an offence is not in accordance with the principles 
of fundamental justice.”2 This inconsistency suggests 
that the Court only accepts the interpretation of Section 
7 as a protector of negative liberty, and not that of 
positive liberty.

The intricacies of the Majority judgment in 
Malmo-Levine can be explained with reference to Berlin’s 
explanation of the “real self.” Berlin distinguishes 
between positive and negative liberty, and explains 
how the state’s conception of one’s “real self” helps 

to determine when it can restrict one’s liberty.3 Liberty 
in the negative sense necessitates non-interference in 
certain areas or, in other words, to “be left to do or be 
what [one] is able to do or be.”4  Alternatively, liberty in 
the positive sense is achieved when an individual acts 
as “his own master.”5 This theory is concerned with “the 
source of control” that “determine[s] someone to do, 
or be, this rather than that.”6 Berlin thus illustrates the 
individual as being “divided against himself”7—guided 
by both the “dominant self,” which exercises reason to 
determine “what will satisfy [the real self] in the long 
run”—and the “heteronomous self,” which experiences 
“irrational impulse[s]” and “uncontrolled desires.”8

The relation to Malmo-Levine’s appeal lies in 
Berlin’s criticism of how conceptions of the “real self” 
put states “in a position to ignore the actual wishes 
of men or societies, to bully, oppress, torture them in 
the name of their “real” selves.”9  Namely, the state 
may justify certain restrictions of personal liberty by 
claiming that one’s “real self” is “often submerged and 
inarticulate.”10 By criminalizing Malmo-Levine’s use 
of marijuana, despite his assertion that it “is integral to 
his preferred lifestyle,”11 the Court claims to be able to 
better recognize the wants of his “real self.” In so doing, 
the Court rejected Berlin’s view that positive liberty 
entails “bearing responsibility for [one’s] choices and 
[being] able to explain them by references to [one’s] 
own ideas and purposes.”12 The paternalistic nature of 
the Court refutes both Malmo-Levine’s right to assume 
responsibility for his actions and his ability to reflect 
upon his newfound sobriety with “references to [his] 
own ideas and purposes.”13

To respond to Berlin’s criticism that the “real 
self” wrongly empowers the state over the individual, 
the Court may contend that those under the influence of 
mind-altering drugs are, indeed, of a “submerged and 
inarticulate” mindset in which decisions are not made 
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by the “real self.”14  If the enjoyment of marijuana is 
contingent upon being under the influence of marijuana, 
an atypical state of subdued rationality, then one may 
ask how Malmo-Levine can claim that his enjoyment 
of marijuana is an opinion of his real self as opposed 
to his intoxicated self. Though the Court may accept 
Berlin’s general discountenance for governments that 
rule on the basis of a supposed understanding of an 
individual’s “real self,”15 it is more challenging to apply 
the theory to substance use. All the same, however, the 
appellant may argue that an individual’s “real self” 
may be clouded in ways that the Court would accept 
as a reflection of the individual. For example, one’s 
“real self” may be blurred by extreme anger as he or 
she commits a murder, though this type of obscured 
judgment would not pardon the individual.

Should the Court remain unconvinced of how 
the “real self” applies to marijuana use, this gap may be 
filled by Taylor’s explanation of “strong evaluation” and 
the way in which an individual identifies with certain 
desires over others.16 Taylor advances the theories of 
positive and negative liberty by discriminating between 
“opportunity concepts” and “exercise concepts.” He 
posits that positive freedom is an exercise concept as 
it “involves essentially the exercising of control over 
one’s life,”17 whereas negative freedom is, by default, 
an opportunity concept that considers “what we can 
do” regardless of “whether or not we do anything to 
exercise these options.”18 To be sure, Taylor clarifies 
that negative liberty also “involves removing…internal 
barriers” and that a person cannot be free if “he is totally 
unaware of his potential…or if he is paralysed by the fear 
of breaking with some norm which he has internalized 
but which does not authentically reflect him.”19  Thus, 
Taylor believes that if one accepts the opportunity 
concept of negative freedom without rejecting the 
need to distinguish between “more or less serious 
infringements of freedom,”20 the “embarrassment” of 
the crude concept of negative liberty can be somewhat 
overcome.21

 Taylor’s points are essential to defending 
Malmo-Levine’s right to positive liberty before the 
Supreme Court, particularly in clarifying how “strong 
evaluation” is separate from one’s identification with 
his or her desires.22  To re-iterate, Taylor explains that 
a “fear of breaking with some norm which [one] has 
internalized but which does not authentically reflect 
him” restricts one’s liberty.23 While Taylor’s suggestion 
that some norms are internalized but do not authentically 

reflect an individual raises questions about how an 
internalized norm can fail to do so, his explanation of 
the concept of “strong evaluation” clarifies the issue.  
According to Taylor, strong evaluation means that 
humans “experience some of [their] desires and goals 
as intrinsically more significant than others.”24  That 
is, regardless of the strength of the desire, the principle 
of strong evaluation means that “the judgment of 
significance stands.”25 Our liberty may indeed be 
restricted should we be carried away into acting on goals 
we have rated as low in significance.26  For example, 
had Malmo-Levine prioritized a desire for sobriety 
over a desire for momentary intoxication, the Court 
would be correct in arguing that marijuana use restricts 
his positive liberty.  Nevertheless, Taylor maintains 
that “a great difference in the significance of the two 
terms” does not necessarily relate to “freedom and 
its absence.”27  It is instead possible to “identify with 
the less important desire” and “see it as expressive of 
[one]self,”28 thereby explaining how the internalization 
of a desire is separate from whether it “authentically 
reflect[s]” its possessor.29

Taylor’s claims about the role of strong 
evaluation and one’s identification with desires thus 
bolster those of Berlin in examining the “real self.” 
From Malmo-Levine’s claim that the use of marijuana 
“is integral to his preferred lifestyle,”30 it follows that 
the Court cannot reject his invocation of Section 7 as a 
protector of positive liberty solely by assuming that the 
desire for intoxication is less significant than the desire 
to function well (i.e. soberly).  Thus, in order to curtail 
Malmo-Levine’s right to positive liberty, a judgment that 
his “real self” is not responsible for his marijuana use 
must also pass the test of Taylor’s “strong evaluation” 
and must assure that Malmo-Levine identifies with the 
desire.  As Taylor explains, to “identify with the less 
important desire” means one “could not lose it without 
altering who [one] is.”31 This brings to mind how Berlin 
describes positive liberty as acting as “[one’s] own 
master”.32 External alteration of one’s character (i.e. the 
Court’s criminalization of Malmo-Levine’s marijuana 
use) is, therefore, incompatible with the right to positive 
liberty as understood by Berlin.

In short, the writings of Berlin and Taylor 
on positive and negative liberty provide evidence 
against the Majority judgment in R. v. Malmo-Levine, 
namely with regards to the “real self” and its relation 
to “strong evaluation” and one’s identification with his 
or her desires. I maintain that Malmo-Levine’s right to 
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Endnotespositive liberty should be protected under Section 7 of 
the Charter of Rights and Freedoms in order to curtail 
the Court’s ability to deprive him of his freedom on the 
basis of ideas of his “real self” or his authentic goals.  It 
follows that “the right to life, liberty and security of the 
person” is nonexistent without the ability “to be [one’s] 
own master.”33
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 The European Court of Justice (“ECJ”)’s  role 
within the European Union (“EU”) has evolved, due 
to contested judiciary measures which increased its 
power and blurred the lines of judicial jurisdiction. 
Questions of legitimacy and democracy thus continue 
to plague the supranational court as it attempts to 
navigate a narrow yet ambiguous role for itself within 
the institutions of the EU. With the landmark cases of 
Van Gend en Loos (1963) and Costa v. ENEL (1964), 
the ECJ is not only interpreting law but, more saliently, 
creating law. Scholars and political elites argue that this 
form of judicial activism—the expansion of the courts’ 
jurisdiction in determining political outcomes beyond 
the scope of their institutional mandate of “judge-
making policy through jurisprudence and judicial 
redrawing of legislative boundaries”—is further 
politicizing the court (Hirschl, 2004, 222). 

 The politicization of the court must be severely 
scrutinized if it is to remain an arbiter of justice and 
a non-partisan decision-making body in the EU. 
This raises the question: is the ECJ’s use of judicial 
activism problematic for European integration? The 
use of judicial activism in the ECJ undermines the 
court’s legitimacy because it supersedes its original 
and intended mandate of interpreting law and instead 
creates EU law. By creating law, the ECJ threatens the 
integration process by politicizing the court. For the 
purpose of this research, three theoretical frameworks 
will be used to evaluate judicial activism in the ECJ. 
First, a social framework will help to understand how 
the public views the ECJ and to determine the level of 
public trust in this institution compared to its national 
counterparts. Secondly, an instrumental framework 
will evaluate the effectiveness and efficiency of 
the ECJ in using judicial activism to promote its 
integrationist agenda. Thirdly, and most importantly, a 

neo-functionalist framework will illustrate the spillover 
effect that has emerged through landmark cases 
including Mangold v. Helm (2005), Metock v. Minister 
of Justice, Equality and Law Reform (2008), and 
Gattoussi v. Stadt Russelsheim (2006) (Dyevre, 2011, 
352; Beck, 2012). These three frameworks together 
illuminate a correlative relationship between public 
opinion, court effectiveness, and politicized integration. 

 Extensive scholarship on the ECJ focuses on 
judicial precedent and the legitimacy of the court. Beck 
(2012, 93-94) and Jacob (2014, 15-17) posit that the 
ECJ uses judicial precedent as a tool to ensure consistent 
legal legitimacy, legal certainty, and the facilitation of 
equal treatment. Asserting its legitimacy, arguably, is 
the ECJ’s main objective concerning the fulfillment 
of its mandate within the broader EU (Arnull, 2006; 
Alter, 2001; 2009; Beck, 2012). Ernst B. Haas’s 
(1958) neofunctionalist theory, and particularly his 
positive spill-over thesis, is often cited to explain the 
ECJ’s integration process within the EU (Alter, 2009; 
Burley and Mattli, 1993; Schmitter, 2005). Whether the 
ECJ is participating in judicial activism is, no doubt, 
contested. The debate centres on the landmark rulings 
of secondary legislation that increasingly entrench 
lawmaking and interpretation of those laws to the 
ECJ (Adams et al., 2013; Beck, 2012; Dyevre, 2011; 
Hirschl, 2004; Panke, 2010). Scholars continue to 
engage in a debate over the abuse of ECJ in respect 
to policymaking and the politicization of the court, 
as well as to the court’s ability to create law through 
interpretation of the treaties that supersede existing 
national institutions (Alter, 2001; 2009; Beck, 2012; 
Dyevre, 2011; Granger, 2005; Mazak & Moser, 2013). 
With greater reliance on judiciary institutions, the ECJ 
is positioning itself creatively to ensure its legitimacy. 



Case Summaries
 Mangold v. Helm (2005) is a landmark case. 
The ECJ has used its direct effect law as precedent to 
further entrench and mold legal reasoning. In Mangold 
v. Helm (“Mangold”) the court ruled that, pursuant to 
Directive 2007/78, age discrimination, as stipulated by 
EU law, is prohibited despite conflict between private 
parties (i.e. direct effect precedent) and moreover, that 
the national law, contrary to the EU general principle, is 
superseded (Mazak & Moser, 2013, 75; Howard, 2011, 
729). Even though, at the time of the case in question, 
the transposition of the directive into domestic law had 
not yet occurred, the Advocate General argued that the 
court ruled in favour of upholding horizontal direct 
effect of the EU principle rule and not the Directive 
2008/78 itself (Beck, 2012, 104; Howard, 2011, 736). 
This remains a monumental precedent in the ECJ 
rulings, as it outwardly ruled in favour of its general EU 
law, thus diverging markedly from its original intended 
mandate of interpreting, not creating, law. This ruling 
set a precedent that Mazak and Moser (2013, 85-86) 
argue has the potential to become expansionist in its 
use as rationale in future case law. This case remains 
relevant with scholars; yet, public opinion data in 2006 
showed a sharp decline when respondents were asked if 
they trusted the ECJ. 

 Metock v. Minister for Justice, Equality and 
Law Reform (2008) illustrates the ECJ’s interpretation 
of directives as well as their previous legal precedents. 
The original ruling of the ECJ upheld that Directive 
2004/38/EC and its previous case law “does not make 
its application conditional on the beneficiaries having 
previously resided in a Member State” (Metock v. 
Minister, 2008). Seemingly, the ECJ is trying to de-
politicize and remove itself from this immigration 
issue. Yet, the court later stated a caveat to their original 
ruling that the Directive should be interpreted in a non-
restrictive way. Therefore the ECJ ruled, 

“a national of a non-member country, the 
spouse of a Union citizen, who accompanies 

that citizen or joins that citizen in the host 
member state, may enjoy rights conferred 
by that directive irrespective of when and 

where their marriage took place and of how 
the national of a non-member country entered 
the host Member State” (Metock v. Minister, 

2008); 

This proves extremely significant as the court is 
adjudicating on issues that are secondary to their 

purview and remain within blurred jurisdictional lines.  

 In Gattoussi v. Stadt Russelsheim (2006) the ECJ 
ruled in favour of Gattoussi despite undermining the 
clear stipulation of the Euro-Mediterranean Agreement. 
According to the EU-Mediterranean Agreement, the 
member state is exercising its right to take measures 
to terminate the employment of the national before the 
end of the contractual term of employment (Gattoussi, 
2006). However, if the citizen has received specific 
rights due to employment, more extensive than the 
residence rights originally conferred, the state cannot 
intervene on the grounds of non-discrimination in 
Article (64) 1 of the Euro-Mediterranean Agreement 
(Gattoussi, 2006).  This interpretation of the treaty 
law reaffirms the direct effect imposed by the ECJ and 
further entrenches the adjudication of rights based on 
the interpretation of secondary legislation. 

Social Framework: Pitfalls of Public 
Opinion 
 Judicial activism, as argued by scholars, 
is problematic for European integration as it lacks 
legitimacy and politicizes court decision-making. 
Public opinion complements this theory across nearly 
all Member States. A social framework provides a 
bottom-up approach to understanding how EU citizens 
view the ECJ, how much they trust the ECJ, as well as 
the salience of court decisions in everyday life. 

 The Eurobarometer serves as a data collection 
tool to gauge public opinion throughout the EU. In 
1993, respondents from Member States averaged a 
64.5% level of trust in the ECJ (European Commission, 
2016). In 2013, the level of trust among Member States 
has declined to 53.3% (European Commission, 2016). 
Since 2000, the trust in the ECJ has averaged between 
50% and 55% (European Commission, 2016). This is 
indicative of a correlation between public trust across 
the EU and the emerging power of the courts, despite the 
fact that this data only represents a sampling and may 
vary from year to year. In addition, this data illustrates 
that pro-integrationist Member States correlate to a 
higher trust in the ECJ than anti-integration member 
states (European Commission, 2016). Nevertheless, it is 
important to note that there remains variation between 
Member States’ polling results. Survey data is thus not 
definitive but may aid in explaining relevant correlative 
relationships. 

 Current public opinion of the ECJ remains 
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contested, especially in the United Kingdom (“UK”), 
Spain, and Italy. In 2006, when asked, “whether you 
tend to trust…or tend not to trust the ECJ?” respondents 
from Spain polled the lowest with 26% as well as 
UK and Italy polling at 35% and 32%, respectively 
(European Commission, 2016). These polls came on 
the heels of the Mangold v. Helm ruling positing a 
correlative connection. Herzog argues that the ECJ acted 
as a legislature and not as a judiciary (Hannan, 2008). 
Hannan (2008) compliments this by speculating that 
the Danish government, the most publicly supportive 
of the ECJ with public opinion figures between 70-80% 
yearly, protests the ECJ’s judicial activism. This shows 
that Member States’ trust in the ECJ declines when a 
contentious ruling threatening national sovereignty 
and deepening European integration occurs. Member 
States including the UK, France, and Germany often 
push against rulings such as the Kompetenz-Kompentez 
case from the German High Court (Dyevre, 2011, 357). 
All the same, however, political actors—not the public 
—promote these contestations. This creates a valuable 
counter-argument for bottom-up legitimacy of the ECJ 
through public opinion.  

 Based on the ECJ’s decision to overturn safe 
harbour rights towards privacy and security, a 2016 
poll showed a resounding 97% in favour of the ECJ’s 
ruling (Baig, 2015). This data illustrates that even 
when the way in which the ECJ conducts business 
appears untrustworthy, the result of the court is most 
often not contested in the public sphere. The impact 
of the court’s implementation of European integration, 
through judicial activism, is socially split due to the 
multitude of actors involved therein and their related 
political biases. To be suer, the popularity of the court 
is dependent on a specific time, a specific Member State 
and most importantly, a specific ruling. As previously 
mentioned, the UK polled extremely low trust in the 
ECJ, and yet the UK Supreme Court enjoyed between 
a 60%-65% level of trust from 2010-2015 (European 
Commission, 2016). A social framework, therefore, 
only provides that the ECJ maintains a level of public 
support as well as disapproval leading to contention 
within the public sphere. 

 Public opinion modulates depending on a 
Member State’s political alignment and whether the 
ECJ’s rulings have a particular effect on national 
autonomy. It is this entrenched autonomy that questions 
the efficacy of the court and the court’s independent 
agenda. The social framework, survey data, and trends 
across time show a declining trust in the ECJ, which 

remains an important fact as the ECJ tries promote its 
legitimacy. Public opinion remains incredibly important 
for the ECJ’s image as a source of non-partisan decision-
making within EU institutions. National courts, for 
their part, ensure a de-politicization within rulings and 
remain responsible to the electorate. The contention 
thus remains between the ECJ and the European public, 
as the ECJ needs the public to support its rulings in 
order to remain a legitimate source of power within the 
EU (European Commission, 2016; Pollicino, 2010, 67-
69). What is significant from this social framework is 
that despite the variance in contention, the ECJ enjoys a 
high level of trust as compared to other EU institutions. 
This trust broadens the court’s ability to be more 
effective and, in turn, more politicized. It is arguable 
that this trust directly translates to the effectiveness of 
the ECJ within an instrumental framework. 

Instrumental Framework: Creating law to 
pass law
 The ECJ is indisputably effective in its 
integrationist approach to adjudicating primary and 
secondary legislation. An instrumental framework 
highlights the effectiveness of the ECJ in toeing the line 
between EU institutionalism as well as in recognizing 
the limits to its jurisdiction.

 According to Article 19 TEU (2009) of the 
Lisbon Treaty, the ECJ’s mandate is to “ensure that in 
the interpretation and application of the Treaties the 
law is observed.” This definition leaves considerable 
ambiguity. Arnull (2006, 33) discusses how the ECJ 
has maneuvered the ability to enforce Member States’ 
compliance under Treaty obligations; “declare that 
certain institutions have unlawfully failed to act;” and 
adjudicate claims of compensation. These devolved 
powers are stated as a greater narrowing in defining 
the true role of the ECJ’s jurisdiction. What remains 
ambiguous is not that the ECJ has the purview to 
interpret the Treaty law but, rather, the coalescing 
of jurisdiction between EU integration and national 
sovereignty. Mazak and Moser (2013, 64-66) argue 
that ECJ, specifically in the Mangold v. Helm ruling, 
created law, as no general principle existed; yet, it is not 
within the confines of the ECJ to create law. The ECJ’s 
function is to interpret and apply the law. 

 By both creating law and setting judicial 
precedent, the ECJ further entrenches its importance 
within the fabric of the EU’s institutional context while 
flexing its wide-ranging power. Babayev (2007, 33) 
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speculates that ECJ employs a legal autonomy approach, 
pushing forward its own institutional agenda within the 
EU. The ECJ exercises its agenda through preliminary 
rulings, which allows the court’s interpretation and 
subsequent ruling to be legally binding at both a EU 
level, as well as within each Member State without 
revocation (Babayev, 2007, 35). In opposition, Marc 
Jacob (2014, 17) argues that the ECJ merely creates 
“baseline standards” and a comparative methodology 
that relies on Member States’ national courts for 
support. Jacob (2014, 7) further stipulates that the use 
of precedent is effective in augmenting legitimacy. By 
appealing to precedent, the ECJ proves coherence in 
its rulings and credibility vis-à-vis member states and 
other EU institutions. Interestingly, the ECJ’s recent 
landmark cases extend to EU citizens including Metock 
and Gattoussi, which Jacob (2014, 19-20) argues has 
allowed greater judicial ingenuity and enhanced the 
court’s position and effectiveness in the eyes of the EU 
public. Yet, Babayev (2007, 35-36), Alter (2001) and 
Granger (2005, 168-69) contest the enormous power 
the ECJ has created for itself through the ambiguous 
language of treaties and the politicized agenda of 
interpreting and enforcing Treaty regulations.       

 The politicized decision-making of the ECJ 
is most notable in Mangold v. Helm as the mandate 
of the ECJ in strictly interpreting and enforcing 
treaty regulations is blurred. In Mangold v. Helm, the 
court ruled that pursuant to Directive 2007/78, age 
discrimination, as stipulated by EU law, is prohibited 
despite conflict between private parties (i.e. direct effect 
precedent) and moreover, that the national law contrary 
to the EU general principle is superseded (Mazak & 
Moser, 2013, 75; Howard, 2011, 729). This remains 
a monumental precedent in the ECJ rulings insofar as 
it overtly rules in favour of its general EU law, thus 
again diverging from its original intended mandate of 
interpreting law and not creating it.  

 Mangold v. Helm elucidates the effectiveness of 
the ECJ by reinforcing its ability to create law through 
treaty interpretation. Alter (2000, 492-93) argues that 
this form of judicial activism is effective for the ECJ 
agenda but lacks transparency as to the consequences 
this form of adjudication has on the EU community. 
Grimmel (2012, 521-22) furthers this point by arguing 
that the ECJ is a rational actor that has been in the 
rational interest and therefore, has become politically 
acceptable. In contrast, Metock and Gattoussi are both 
considered immigration cases and yet, the ECJ has ruled 
on these cases through re-entrenching legal precedent 

on secondary legislation as well as using sections of 
Directives that suit their preconceived ruling. This 
coercive force is instrumental, yet not based on the 
intergovernmental approach of free agents working 
together to serve the common interest. Instead, the ECJ 
is using its power and influence to create a legal system 
that transcends national courts as well as separates itself 
from international law. This independent system creates 
a systemic legal precedent in order to retain efficiency 
and entrench legitimacy.

Neofunctionalist Framework: A politicized 
agenda 
 In analyzing both public opinion (social) and 
ECJ effectiveness (instrumental), a neofunctional 
argument emerges that gives credence to the judicial 
activism employed by the ECJ to further promote 
EU integration. Positive Spillover, a sub-theory of 
neofunctionalism, further elucidates the relationship of 
the ECJ to EU integration and provides insight into the 
landmark rulings of the ECJ. It is also within this lens 
that we can identify national court resistance that occurs 
when the ECJ oversteps its mandate by infringing on 
the national court’s ability and legitimacy to enforce 
national law.

 Neofunctionalism originated through the 
work of Ernst B. Haas, who developed a theory to 
explain the ways in which economic integration has 
led to political integration within the EU community 
(Haas, 1958). Scholars are reviving Haas’ work 
through a varying interpretation of neofunctionalist 
theory, suggesting legal integration is a causal factor 
to political integration (Armstrong, 1998; Alter, 2000; 
2001; Burca, 2005; Burley and Mattli, 1993). Burley 
and Mattli (1993, 72-73) argue that legal integration, 
as promoted by the ECJ, has gradually penetrated ECJ 
law into Member States’ national courts. Furthermore, 
substantive penetration, or “spilling over of community 
legal regulation,” broadens the horizon of jurisdiction 
from economic to social issues including immigration, 
education, and political participation. Schmitter (2005, 
266) posits that policy expansion in the last twenty 
years has increased the purview of the community and 
the ‘threshold of irreversibility’ that the veiled threat of 
exiting the EU is no longer valid for Member States. 
Although Schmitter addresses the entirety of the EU, 
the court proves to be a major initiator of this spillover 
integration.

 Spillover integration provides a compelling 
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explanation for the results of court rulings in Metock 
v. Minister for Justice, Equality and Law Reform. The 
Metock ruling—whereby non-nationals should enjoy 
citizenship rights due to familial ties to EU citizens—
was unique as it was ruled under the EU citizenship 
law.  In previous cases, the ECJ had to rule against 
such cases, but this changed under Directive 2004/38 
(Beck, 2012, 254). Directive 2004/38 allowed the court 
to overturn its previous interpretative precedents due 
to the apparent “material change in law” (Beck, 2012, 
255). More precedents are being overturned or revised 
due to new directives that allow the ECJ to create 
new legal interpretations and push the boundaries of 
interpretation further. This evolution of legal precedent 
is, by scholars’ standards, a form of judicial activism. 
The way in which the ECJ continues to pick and choose 
how it rules in order to further its agenda politicizes 
and de-legitimizes the ECJ and threatens European 
integration.

  The politicized agenda of the ECJ is most 
noted in Gattoussi v. Stadt Russelsheim (C-97/05), as 
the court is clearly acting based on EU interests as 
opposed to direct interpretation of the directive itself. 
The Gattoussi ruling shows the pitfalls of adjudicating 
legal precedent and how a possible simple explanation 
of changing case law to fit evolving directives has 
become contested. Alter (2009), Dyevre (2011), and 
Grimmel (2012) posit that the rationality of the court, in 
this specific case of immigration policy, can no longer 
be classified as a non-partisan governing body. Instead, 
judge-made law, based on unstable and evolving 
precedent, leads to accusations of democratic deficit 
and court legitimacy (Grimmel, 2012, 523-25). 

 National court contestation proves a crucial 
counter-argument to the neofunctionalist theory of EU 
integration. Kompetenz-kompetenz (2000), a ruling 
brought forth by the German High Court, elucidates 
the opposition of politicalization of the ECJ and the 
judicial activism in its ruling. The German High Court 
issued this statement: 

The principle of conferral [i.e. principle that 
the EU has only those powers explicitly 

enumerated in the Treaties] and the principle 
that it is primarily for the Member States to 
determine the course and pace of integration 
would be exposed to the risk of transgression 

if the institutions of the European Union 
could decide without any restriction, i.e. 

without any external control – as moderate 

and exceptional as this control might be 
– how the Treaties are to be interpreted 

(Dyevre, 2011, 354);

Kompetenz-Kompetenz thus confirms the tension 
between the ECJ and its national court counterparts. 
Indeed, although the ECJ is relatively autonomous, 
Member States have the power to defend national 
sovereignty, as seen in Kompetenz-Kompetenz 
(Dyevre, 2011, 353-55: Laband, 1901). To be sure, 
these tensions between the courts do not discount the 
strategic maneuvering of the ECJ; they simply limit the 
integration process temporally. Kompetenz-Kompetenz 
reminds the court that the ECJ agenda is dependent 
upon other political actors and institutions. Even 
though this may slow down the integration process to a 
degree, the underlying and salient conclusion remains 
that the ECJ continues to use secondary legislation to 
wield an immense amount of power under jurisdictions 
not within their purview. It is these gray areas of policy 
that show the interconnected web that interpretation 
and creation of evolving legal precedent yield from an 
emerging legal system. 

Conclusions
 The ECJ serves a necessary function within 
the institutional framework of the EU. The ECJ’s use 
of judicial activism, however, remains contested as 
the lines of legitimate jurisdiction are continually 
blurred. Indeed, the use of judicial activism in the ECJ 
undermines the court’s legitimacy because it supersedes 
its original and intended mandate of interpreting law 
by creating law. By using a social framework the ECJ 
is shown to be a  relatively trusted institution that 
proves to be relevant to the discussion of legitimacy 
and politicization. Public opinion is thus variable in 
influencing the way in which the ECJ determines its 
rulings and places greater emphasis on case-by-case 
outcomes. 

 An instrumental framework illustrates the 
effectiveness of the court and yet finds major discrepancies 
in the sustainability of the ECJ’s rulings. A coercive 
political agenda that supersedes an intended mandate 
of judicial non-partisanship remains problematic 
for legitimate integration. Lastly, neofunctionalism, 
and more specifically the positive spill-over theory, 
elucidates the connections between legal precedent 
and interpretation of treaties and directives. This 
serves as the strongest argument that a politicized 
court and its integrationist agenda are replacing the 
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ECJ’s original mandate. It is within this interpretation 
of secondary legislation that judicial activism occurs 
based on the legal precedent set forth by the court. 
This form of integration is significant, as it is highly 
politicized and undemocratic. It is within these three 
frameworks that a correlative connection can be made 
to the questions of legitimacy and interpretation of the 
ECJ. By creating law, the ECJ threatens the integration 
process by politicizing the court and further promoting 
its agenda of necessity and entrenched legitimacy. As 
U.S. Supreme Court Justice John G. Roberts (Beck, 
2012) posited in his confirmation hearings, “judges 
are like umpires. Umpires do not make the rules; they 
apply them. Nobody ever went to a ball game to see the 
umpire… I will remember that it’s my job to call balls 
and strikes, and not to pitch or bat.” If the ECJ is to 
remain a source of non-partisan decision-making at the 
EU level, the court can no longer politicize its rulings 
to further a pro-integrationist agenda.
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The Nature of the Jurists’ Reasoning 
under the Lex Aquilia

By Constantina Sotiropoulos-Michalakakou



PUNITIVE AND NON-PUNITIVE ASPECTS OF 
THE STATUTE

Through the examination of hypothetical 
situations, Roman jurists determined that, in order 
for an action to succeed under the Lex Aquilia, a 
loss must have been wrongfully inflicted (damnum 
iniuria). Actions were understood as wrongful insofar 
as they were contrary to the law or done without a 
right. Over time, however, jurists began to include 
concepts such as culpa (fault) or dolus (intentional 
fault) in the understanding of wrongfulness (Frier, 
30). Unlike modern Anglo-American torts, the Lex 
Aquilia was designed to be partially punitive, and so 
while it primarily aimed to restore the plaintiff to their 
original position, it was also directed at punishing the 
guilty defendant’s conduct (Frier, 25). This partially 
punitive design of Aquilian law is important when 
trying to understand the overall nature of the jurists’ 
reasoning. This paper aims to explore the punitive 
and non-punitive aspects of the Lex Aquilia, first by 
briefly discussing the wording of the two sections and 
the possible ways in which they may be construed as 
punitive. It will then look into the jurists’ development 
of the concepts of culpa and causation, so as to 
demonstrate that jurists predominantly favoured a less 
punitive interpretation of the Lex Aquilia. This paper 
refers to jurists’ interpretations of the Lex Aquilia by 
referencing the case numbers found in Bruce W. Frier’s 
book, A Casebook on the Roman Law of Delict. 

The Lex Aquilia and Role of Roman Jurists
Speculated to have passed into law around the 

3rd century BC, the Lex Aquilia imposed liability for 
the “wrongful destruction of, or injury to property” 
(Chamier, 210). Although originally written in three 
sections, the second section was eventually rendered 
obsolete, so juristic interpretation of the Lex Aquilia 
was derived from the reading and analysis of the first 
and third sections. According to Ulpian, once the Lex 
Aquilia was passed into law it superseded any and all 

former laws that dealt primarily with damnum iniuria 
(Daube, 253). As the Lex Aquilia itself was not very 
well written, Roman jurists played an integral role in 
developing its understanding. The jurists were a small 
group of individuals who were appointed with the job 
of developing the private law that was applicable to 
Roman citizens (Frier, xiii). 

Wording of Sections 
The first section of the Lex Aquilia addresses 

the wrongful slaying of a slave or a four-footed herd 
animal. It is the first and most obvious instance in 
which we can interpret Aquilian law as being punitive. 
It states that the defendant will be “condemned to pay 
the owner as much money as the maximum the property 
was worth in the year previous to the slaying,” and, if 
the defendant denies liability, they will be condemned 
to pay double that determined amount (Frier, 4). From 
a compensatory standpoint, if an Aquilian action for 
wrongful slaying of property succeeds, there is no 
ambiguity that this statute sufficiently offsets the loss 
experienced by the plaintiff. It requires that the plaintiff 
be paid the highest value that his slain property was 
worth in the last 365 days, thus rendering the state 
of the slave or four-footed herd animal immediately 
preceding the slaying irrelevant. 

It could thus be argued that upon winning an 
action under this section the plaintiff would be left in a 
better position than they were before the loss, at least 
financially. Consider the idea that the slave or four-
footed herd animal, directly preceding the slaying was 
no longer working at its maximum capacity and as a 
result was no longer worth as much to their owner or 
on the market. It is conceivable that the plaintiff could 
receive more in damages if they successfully sued under 
the Lex Aquilia than they would have had they sold 
the property on the market. This might occur because 
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by not valuing the property at its worth at the time of 
the slaying, Aquilian law has the potential not only to 
restore the plaintiff to his original position directly prior 
to the loss, but also has the capacity to restore them to 
a more beneficial position. This raises the question of 
whether the section is looking more favourably on the 
plaintiff, or if it simply aims to punish the defendant. 

The final portion of the first section is not as 
ambiguous in meaning – it claims that upon denying 
liability, a defendant will be condemned to pay double 
damages (Frier, 4). Quite a severe punishment, this 
fosters a vengeful tone for Aquilian proceedings, 
and suggests that, in pursuing an Aquilian action, the 
plaintiff may not merely be looking for satisfaction of 
their grievance but also for punishment of the defendant 
(Frier, 4).  

Finally, the third section of the Lex Aquilia 
pertains to the wrongful damage or injury to all other 
kinds of property not referenced in the first section 
(Cracknell, 124). Although the exact meaning is not 
entirely clear, the third section states that upon the 
burning, breaking, or rending of another’s property, 
the defendant will be “condemned to pay the owner 
as much as the matter is worth in the next thirty days” 
(Frier, 6). It does not explicitly assert that upon denying 
liability the defendant would be condemned to pay 
double damages. At first glance this section lacks the 
retributory tone that the first section contained, and 
appears to simply have the purpose of compensating 
the plaintiff for their loss. 

The Concept of Culpa
 As previously mentioned, Roman jurists 
took the first and last sections of the Lex Aquilia and 
considered various circumstances in order to provide 
a better understanding of what exactly fell under its 
umbrella of liability. The guiding principle to Aquilian 
law was the notion of wrongfulness (iniuria). Unless 
it could be proven that the action committed was 
wrongful it would not succeed under the Lex Aquilia. 
This is demonstrated in case 25 wherein Ulpian clearly 
states that “slaying is not alone enough, it also must 
be done unlawfully (iniuria)” (Frier, 41). (Unlawfully 
in this case is synonymous to wrongfully, as they both 
fall under the term iniuria.) What was considered 
wrongful is clarified in case 26 where Gaius states that 
slaying wrongfully occurs when it is done with dolus 
(intentional fault) or culpa, i.e. fault or responsibility 

(Frier, 42).

The inconsistency in the jurists’ understanding 
of culpa is one of the reasons that leads us to believe that 
they may have preferred a less punitive interpretation of 
the Lex Aquilia. In general, a citizen was found guilty of 
culpa if it could be determined that they were to blame 
or were at fault for the loss incurred by the plaintiff. 
Taking this into consideration, if we were to regard the 
purpose of the Lex Aquilia as predominantly punitive, 
we can assume that the defendant would be guilty under 
any circumstances wherein even the slightest culpa was 
found. In case 30 this kind of reasoning is employed 
by the jurist Paul. He states that “if you slay my slave 
who you think is free, you will be liable under the Lex 
Aquilia.” (Frier, 47). There is no consideration for the 
particular state of the defendant, and there is no obvious 
way that they could escape liability. 

Another case that puts forth a conflicting 
understanding of culpa is case 28. The same Jurist, Paul, 
considers the circumstances of setting of a bushfire, 
which spreads and damages another’s property. Though 
he initially states that culpa is to be punished in actions 
brought under the third section, he also calls for the 
consideration of whether the damage inflicted was 
caused by a “lack of skill or carelessness” (Frier, 44). If 
the defendant were careless and set the fire on a windy 
day they would be guilty of culpa because their action 
allowed for the possibility that damage would be caused. 
The essential part of this case is when Paul states that 
a defendant could escape liability if they took every 
precaution necessary to avoid the spread of fire, even 
if due to an unforeseen gust of wind it spread anyway 
(Frier, 44). By ensuring that precautions were taken, 
the defendant would thus demonstrate that the fire was 
not spread due to their carelessness, but rather due to 
chance, and could not be reasonably foreseen. Unlike 
case 30, Paul seems to be suggesting that there exists 
a standard of reasonableness by which to evaluate the 
culpa in the defendant’s actions. This more objective 
and rule-based approach of considering culpa implies 
that Paul is less inclined to simply punish the defendant 
even though, in reality, it was their act that led to the 
possibility of damage to the plaintiff’s property. 

If this reasoning were applied to the facts of 
case 30, perhaps the defendant’s action of slaying the 
slave could be reconsidered. The defendant’s culpa lies 
in the fact that they were unaware that the individual 
was a slave; but being a reasonable person, had they 
known otherwise, they would not have committed the 
slaying. On its own, this line of reasoning does not 
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provide a particularly strong argument to allow the 
defendant to escape liability. To be more effective, it 
would require more relevant facts, including why the 
defendant killed the individual to begin with, what the 
conditions and environment surrounding the action 
were, and what led the defendant to believe that it was 
not a slave. By interpreting case 30 in this way, it is 
apparent that the objective and less retributive standard 
of culpa established in case 28 is also applicable. This 
begs the question of why Paul would treat the facts of 
case 30 more subjectively and thus derive a less flexible 
interpretation of culpa.   

A possible discrepancy in the application of 
culpa in cases 28 and 30 may be that the cases apply 
to the third and first sections of the Lex Aquilia 
respectively. Perhaps because the act of slaying 
property is more finite and irreversible, Paul believed 
that a more harsh and punitive approach was required 
in case 30. This line of thought, however, opens up the 
risk of placing more sentimental value to property that 
cannot be recovered, as opposed to property that is 
just damaged. As we can see in case 37, however, Paul 
once again claims that value is not added to a property 
due to the sentimental significance it has to its owner 
(Frier, 57). All property is considered by its market 
value regardless of personal feelings. Therefore, there 
is not much explanation as to why there would be a 
harsher determination and application of culpa in a case 
that involves slain property as opposed to a case that 
involves damaged property. 

Although Roman jurists struggled to provide a 
definitive understanding of culpa, case 29 supports the 
claim that they were not entirely in favour of severely 
punishing defendants under the Lex Aquilia. In case 29, 
Alfenus discusses the instance in which a man, “at his 
companion’s request, held out a ring for him to see” 
(Frier, 36). The ring slipped from the companion’s 
hand into the river and was unrecoverable. Servius 
then claims that an Aquilian action would not succeed 
under the circumstances, but that the companion could 
be sued by an action in factum (Frier, 46). In Roman 
trials, actions in factum were granted by the urban 
praetor, where “direct action on the lex Aquilia failed” 
(Lawson, 17). 

It is obvious that the loss of the ring was an 
accident as the companion did not intend to drop it into 
the river, but slight culpa exists because the companion 
had asked to see the ring.  In doing so, the companion is 
blameworthy for creating the possibility, or opportunity, 
for the ring to be dropped into the river. In many cases 

where culpa exists but the defendant’s actions did not 
directly inflict the loss, jurists’ granted these actions in 
factum. 

Servius is thus applying an objective 
understanding of culpa, similar to Paul’s reasoning in 
case 28. If we apply a standard of reasonableness to this 
case, we can see that even though the companion initially 
created the opportunity for a loss, it is unreasonable to 
infer that there was any way that they knew the ring 
would slip into the river. On the other hand, imagine 
that the companion had notoriously sweaty hands and 
was well aware of this fact. If having sweaty hands often 
caused objects to slip from the companion’s hands, and 
they had still asked to see the ring while walking by 
the river, they should have reasonably foreseen that the 
ring had a greater chance of falling and getting lost. The 
objective understanding of culpa is still being applied 
herein; however, the degree of culpa in the second 
hypothetical scenario is different and, indeed, higher. 
This greater degree of culpa could have led to an action 
under the Lex Aquilia because the companion played 
a more direct role in the loss incurred by the plaintiff. 

These three cases (viz. 28,29,30) demonstrate 
the difficulty that the jurists experienced in trying to 
create an unwavering understanding of culpa. The 
jurists often shifted between a subjective and objective 
view of culpa. The subjective interpretation, as seen 
in case 30 with Paul, leaned towards more easily 
establishing even the slightest culpa in order to punish 
the offender regardless of circumstance. Alternatively, 
the objective interpretation called for a more in-depth 
look of the facts surrounding the case and the link 
between the culpa of the defendant and the wrongful 
loss inflicted. In cases 28 and 29, Paul and Servius 
hesitate to call for immediate action under the Lex 
Aquilia, as there are confounding factors that led to 
the loss. This understanding of culpa seems to be more 
associated with the idea that the nature of the jurists’ 
reasoning was not to punish the offender, but rather to 
parse how culpa could be applied in reference to the 
Lex Aquilia in order to generate a conception of the 
statutes that would lead to the most just outcome. 

Moving from Culpa to Causation 
 In the discussion of case 28 and the incident 
of the lost ring, we were able to see how an objective 
understanding of culpa led Servius to believe that an 
in factum action be better suited to the case rather than 
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an Aquilian action. Servius considered the relation 
between the defendant’s action and the wrongful loss 
inflicted and determined that, although culpa existed, 
the action did not directly cause the loss, and so failed 
under the Lex Aquilia. This issue of direct and indirect 
causes in regards to wrongfully inflicted loss was one 
of the final developments made by jurists in regards to 
Aquilian liability. In general, they argued that in order 
for an Aquilian action to succeed, it needed to be shown 
that “the wrongful act [had] caused the loss inflicted on 
the plaintiff” (Frier, 72). 

 It becomes difficult to determine causation 
under circumstances in which there are multiple factors 
or individuals that contributed to the loss. These 
multiple factors raise supplementary questions, such 
as whether there could be one person could be held 
‘more’ responsible than others, and, relatedly, whether 
others could escape liability for only playing a minor 
role in the loss. One case that is particularly important 
to this discussion, and that provides a very different 
interpretation of the purpose of the Lex Aquilia, is 
case 56. Herein, the jurist Julian is responding to the 
following question: 

A Slave was so seriously wounded that it was 
certain he would die from this blow; then in the 
meantime, he was instituted heir, and afterwards 
he was struck by another person and died. I ask 
whether an action under the Lex Aquilia can lie 

against both men for the slaying (Frier, 84);

 There are several issues presented in this 
question that Julian addresses in his response, but the 
principal point that he attempts to make is that both 
men should be liable under the Lex Aquilia for this 
loss. His understanding of causation leans away from 
the notion that Lex Aquilia only finds liability in the 
event that the defendant is the direct cause of the loss 
inflicted. Instead, in this case, he argues that both are 
liable, and that the first ‘slayer’ will owe the “maximum 
value in the past year” of the slave, while the second 
will owe the maximum value of the slave preceding the 
death as well as the inheritance that the slave was given 
(Frier, 85). Julian concedes that, while this distribution 
of damages may seem ludicrous to the other jurists, 
more absurd is the notion that one, or both, of the 
men could be free from liability under the Lex Aquilia 
due to a difficulty in determining which action more 
directly caused the death. He suggests that previous 
interpretations misunderstood the purpose of the Lex 

Aquilia, as defendants were able to escape liability 
in the event that it was too difficult to determine the 
direct cause of the loss. Under his view, the purpose 
of the Lex Aquilia was to ensure that the ‘common 
good’ be achieved, entailing that all contributors to the 
loss to be held liable to some extent. Julian does not 
favour the punitive aspects of the Lex Aquilia, which 
deem that all participants of the slaying were reliable 
regardless of the degree of involvement. Instead, he 
calls for different distributions of damages to each 
individual. This is indicative of his awareness that not 
all defendants contributed to the loss in the same way. 
Specifically, Julian states that each man “is understood 
to have slain the man under different circumstances 
and at different times” (Frier, 85). Ultimately, what is 
so interesting about Julian’s response in this case is that 
he advocates for the idea that the purpose of the Lex 
Aquilia is to determine the most just outcome in events 
that involve wrongfully inflicted loss. 

Conclusion 
 Standing alone, the Lex Aquilia is unclear in both 
its purpose and scope of liability. At the outset, the first 
section specifically seems particular punitive as it calls 
for double damages upon the denial of liability, while 
the third section remains particularly silent as to how to 
determine damages. The Roman jurists were impartial 
to the understanding of the Lex Aquilia because their 
interpretation allowed for the clarification of the 
meaning of statute terms, including the clarification 
of ‘to slay,’ or how wrongfulness and culpa were 
determined. Additionally, their interpretation allowed 
for the clarification of the overall purpose of the Lex 
Aquilia and, specifically, in answering the question of 
whether it was intended primarily to compensate the 
plaintiffs, or to punish the defendants.

 It cannot be denied that there is at least a slight 
punitive aspect to the Lex Aquilia, but through the 
examination of the concepts of culpa and causation, 
this paper demonstrates that it was not as imperative to 
the jurists to punish defendants as it initially seemed. 
Through their objective application of culpa, jurists 
Paul and Servius establish that the mere existence 
of culpa was not sufficient to determine Aquilian 
liability under particular circumstances, viz. where 
the defendant’s act was not the direct cause of the 
wrongful loss inflicted on the plaintiff. This leads into 
the discussion of the role of causation in understanding 
the Lex Aquilia. As previously mentioned, liability was 
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determined as being present insofar as the defendant 
directly caused the loss. Jurist Julian challenges this, 
however, by claiming that in the event that there are 
multiple contributors to the loss, they are all to be held 
liable under the Lex Aquilia. This challenge is evidence 
of the fact that the main debate surrounding the purpose 
of the Lex Aquilia may not have been concerned with 
whether or not a more punitive purpose was preferred. 
Rather, the debate amongst the jurists was most likely 
concerned with providing interpretations of the Lex 
Aquilia that led to the most just and fair outcome for 
citizens involved in a dispute for wrongful loss. 
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 In his analysis, “What’s Wrong with Negative 
Liberty,” Charles Taylor criticizes the coherence and 
rationality of the “crude” conception of negative 
liberty. Negative liberty is the notion that freedom 
is only conceived as freedom from something 
external to the individual. This is a theory held by 
most libertarians. Taylor argues that this conception 
has significant flaws and is indefensible as a view 
of freedom. Throughout his piece, Taylor contrasts 
two conceptions of freedom: negative liberty as an 
“opportunity concept” and positive liberty as an 
“exercise concept.” The opportunity concept dictates 
that “Being free is a matter of what we can do, of 
what it is open to us to do, and whether or not we do 
anything to exercise these options.” 1 The exercise-
concept, however, which positive liberty is associated 
with, involves exercising control over one’s life. This 
essay will argue that Taylor’s primary goal in arguing 
against the “crude” conception of negative liberty is to 
show that it insufficiently defines freedom.  

Taylor argues first that negative theories 
which incorporate some aspect of self-realization 
cannot simply rely on an opportunity concept. This 
is because freedom through self-realization requires 
that an individual exercises their freedom.  He 
elaborates, “some degree of exercise is necessary 
for a man to be thought free.”2 In order to be truly 
free, then, an individual must actually be ‘doing’ 
the action of being free.3 In other words, freedom 
is not truly freedom if only the opportunity exists; 
the opportunity must be attained and practiced. If 
an individual is entirely ‘unrealized’ either by being 
unaware of his true potential, or if he cannot achieve 
it because of a crippling fear, this individual cannot 
be described as truly being “free.”4 In order to even 
have the opportunity to be free, internal obstacles 
must be overcome, and it is impossible to recognize 
these obstacles without undergoing a process of self-
realization. Taylor further emphasizes, “with the 

freedom of self-realization, having the opportunity to 
be free requires that I already be exercising freedom.”5 
Thus, the “opportunity concept” does not alone justify 
all cases of freedom under the “crude” conception of 
negative liberty. 

As defined by Hobbes, the “crude” conception 
of negative liberty is simply the “absence of external 
obstacles.” Taylor points out, however, that there 
are several significant elements that make this 
definition of freedom insufficient. Taylor emphasizes 
the insufficient nature of Hobbes’ definition when 
he refers to it as being “tough-mindedly defined.”6 
Those who advocate this conception of negative 
liberty “become incapable of defending liberalism 
in the form that we in fact value it.”7 Taylor makes 
clear that the only advantage to this conception is its 
simplicity. It is simple because it allows that freedom 
is being able to do whatever you want according to 
what you identify as your desires.8 In contrast to the 
inadequate, “crude” negative conception of liberty, 
the exercise-concept requires that “motivations must 
be discriminated against.”9 After all, there are both 
internal and external obstacles that may arise. If our 
definition of freedom states that we are only truly 
free if we achieve our desires, then we are deemed 
as being ‘not free’ if our desires are blocked by these 
obstacles. Taylor’s argument states that unless we 
incorporate “self-awareness, self-understanding, 
moral discrimination, and self-control” into our 
understanding of freedom, we can be unfree because 
we are unrealized individuals.10 In addition, Taylor 
notes that in the case that an individual is deceived or 
loses control of his/her desires, the notion of simply 
pursuing one’s apparent desires is not a sufficient 
condition of freedom. Once an individual recognizes 
that discriminating amongst motivations is a necessary 
enterprise and adopts an exercise conception rather 
than an opportunity conception of freedom, the 
definition of freedom as being the ability to get what 



you want without interference becomes inadequate. 

As such, Taylor maintains that discriminating 
amongst motivations is essential to the concept 
of freedom.11 We, as individuals, make decisions 
regularly as to what obstacles restrict our freedom. 
Taylor notes that we all have an underlying 
understanding of what activities are significant to 
our lives. He thus makes  the comparison between 
traffic light restricting one’s mobility and government 
restricting religious beliefs.12 It is clear that individuals 
would not typically believe that the operation a 
traffic light is a violation of their social freedom, 
but restricting one’s religious beliefs would be 
taken to be a serious infringement. This is evidence 
that individuals view certain infringements of their 
freedom as “trade-offs.”13 They are comfortable with 
the restriction of minor aspects of their freedom so 
that certain benefits, such as their safety in the case of 
a traffic light, can be preserved. Some infringements 
are thus viewed as being trivial, and others are deemed 
as significant; according to Taylor, this understanding 
is inherent in every individual. This theory undermines 
the “crude” conception because “freedom is no longer 
the absence of external obstacle…but the absence 
of external obstacle to significant action, to what is 
important to man.”14 The “crude” conception, after all, 
does not allow for the determination of significance 
among obstacles.  

The “crude” definition of negative liberty 
defines human freedom almost as if there were 
“degrees of freedom” that one could quantitatively 
measure.15 According to Taylor, however, 
quantitatively measuring the freedom of individuals 
is inefficient. He offers an example that involves 
measuring the freedom of two countries, Albania 
and Britain, quantitatively. In this case, Albania has 
a lower number of infringements on the freedom of 
individuals, but these infringements are viewed as 
being more significant; Britain has a higher number 
of “infringements” on the freedom of individuals 
but they are far more trivial. This shows that a 
quantitative measurement of freedom, such as the one 
that is dictated by the “crude” definition of negative 
liberty, is significantly deficient. Individuals employ 
“strong evaluation” when dealing with their desires 
and purposes.16 Indeed, qualitative, rather than 
quantitative, judgments of freedom are made when 
individuals truly evaluate their desires.  

Taylor’s strongest objection against the “crude” 

conception is that internal obstacles are able to hinder 
an individual’s freedom. He uses examples such as 
the desire for revenge, the attachment to comfort, and 
the feeling of spite to emphasize his argument.17 All 
of these feelings constitute internal obstacles, despite 
their technically being desires of the individual. The 
possibility of inner conflicts diminishes the validity 
of the “crude” conception of negative liberty as being 
simply the absence of external obstacles.18 

Throughout his analysis, Taylor believes that 
his arguments prove that the “crude” conception of 
liberty is unjustifiable insofar as it does not properly 
account for the way in which individuals perceive 
or evaluate freedom. He tries to prove this by 
emphasizing two main points. Firstly, individuals do 
not think of freedom as simply being the absence of 
external obstacles. Other components such as internal 
obstacles influence our freedom. The “crude” negative 
conception of liberty is thus far too simplistic in its 
rationale. Secondly, the “crude” conception cannot 
offer an explanation for judgments of significance 
pertaining to an individual’s desires. The “crude” 
conception simply does not provide any reasoning 
for this significant aspect of judgment. In addition 
to these arguments, Taylor believes that he proves 
that negative theories cannot rely on an opportunity-
concept alone. The exercise-concept is crucial for an 
individual to realize his or her liberty. Taylor tried to 
convey that, although it may sound appealing, relying 
on an opportunity-concept to explain an individual’s 
freedom is a weak proposition. 

Taylor’s, “What’s Wrong with Negative 
Liberty” proves that the state should not protect 
negative liberties that are understood in terms of 
the “opportunity concept.” Indeed, if the state were 
to protect negative liberties, individuals would 
not necessarily be free. This is because a loss of 
‘opportunity’ oftentimes means an increase in liberty. 
There is an element of deception that is associated 
with the state protecting negative liberties. Under 
this protection, they are able to enforce stronger 
infringements on the freedom of individuals without 
any objection. Instead, the background understanding 
of what is a significant infringement must be 
considered. Taylor is fully aware of the totalitarian 
danger and the “forced to be free” mentality present 
in the state protecting positive liberties, but even with 
this awareness, his argument rests upon the notion 
that the state’s only legitimate role, protecting against 
negative liberties, is not good enough.19  
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Taylor presents a strong argument insofar as 
he accurately describes elements of human nature in 
his view of negative liberty. As active participants 
of society, we recognize that certain ‘infringements’ 
are necessary for the common good. Also, the crude 
conception is too vague in its definition of freedom 
as the absence of external obstacles. The absence 
of external obstacles is crucial for an individual’s 
freedom, but it definitely does not guarantee freedom. 
This conception is indefensible because it only 
justifies a fragment of what is meant to be truly free. 
Major underlying elements, such as those discussed 
above, must be accounted for when considering the 
true definition of freedom.  
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Abstract
Martha Nussbaum’s Political Emotions 

exemplifies love as a necessary component of justice 
in liberal democracies. However, a particular focus 
of her study and that of other political theorists is 
the subject of compassion. Compassion is a unique 
component of love, as it is in itself a particular 
emotion requiring the understanding of what another 
person is feeling. This paper combines views of 
compassion’s role on both the private and public 
stages in determining justice for all political regimes. 
In order to ascribe its necessity in political society, it 
is necessary to begin by examining what compassion 
entails in a simple humanitarian sense. Looking at the 
works of Nussbaum, Elisabeth Porter, and Patricia 
Roberts-Miller, this paper aims to investigate the 
belief that justice and compassion cannot be mutually 
exclusive if a political regime is to act virtuously and 
beneficially towards the general will of its people.

Introduction
As humans, we like to believe that altruistic 

actions make a difference. Whether for others, for 
ourselves, for a change in our institutions, or for 
humanity as a whole, most individuals would like to 
believe that acts of love and kindness will advance us 
further than acts of hate and injustice. It is a reassuring 
thought that we are not all inherently self-interested 
beings, and that genuine good can come out of care 
for others. Love in society is rooted in emotion; it is 
something we need to feel in order to experience it 
and produce its outcomes. Love is a rather abstract 
emotion, so for the purposes of this research paper I 
will focus solely on compassion, a secondary feeling 
associated with love, and a very large part thereof. 
Compassion, according to Nussbaum, emulates three 
characteristics: seriousness, nonfault, and similar 

possibilities. We feel the pain, suffering and agony 
that another person is going through because of the 
seriousness of the matter, we understand that the 
situation that the person is in is not chosen or self-
inflicted, and we recognize the possibility of us finding 
ourselves in the same or similar situation as the person 
suffering.1

This paper will defend compassion as a 
necessary constituent of love in order for justice to 
prevail in any political regime. Justice that is rooted 
in compassion is necessary in three ways: (1) to place 
ourselves, as individuals, in the experiences of others 
so that we may understand our own vulnerabilities 
to suffering and agony, (2) to not simply satisfy 
individual human rights and create a more peaceful 
society, but to ensure that a virtuous, stable society 
is created, and (3) to instil political love, a love of 
humanity and compassion that extends across both a 
multicultural community within the state and across 
borders. 

Justice, in this context, can be defined as a 
general virtue that is or is not (1) existent amongst 
individuals and groups in society, (2) exercised by 
political leaders and policymakers and present in the 
law, and (3) assuring fairness, equality and retribution. 
Justice as a virtue exists both in the individual and 
society, as John Rawls regarded justice to be “the first 
virtue of social institutions.”2 Aristotle treats justice 
as a virtue of individual character in his Nicomachean 
Ethics and as a virtue of political institutions and 
laws in his Politics.3 This paper will ultimately argue 
that compassion must be present for justice to be 
ensured in the private, individual realm and in the 
political, societal realm. This paper will examine the 
views of Martha Nussbaum, Elisabeth Porter, and 
the counter-views of Patricia Roberts-Miller on the 
many ways compassion plays a role on the individual 
level, compassion used as a means to gain a general 



common interest amongst society, and lastly establish 
the necessity of compassionate justice for political 
establishments, public figures and policies.

I. A Commitment to Compassion on the 
Individual Level

Elisabeth Porter, in her work Can Politics 
Practice Compassion, explains compassion, 
through care ethics, as “an important emotion and 
central moral virtue.”4 She describes the processes 
necessary for compassion to occur at its fullest: “the 
compassionate person feels the pain of another, and 
in experiencing some anguish becomes a co-sufferer.” 
Then, the person “tries to identify imaginatively 
with the other in order to understand the sufferer’s 
viewpoint and what might relieve her pain.” Lastly, 
the compassionate person “responds to the suffering 
and needs of the sufferer with compassionate practical 
wisdom.”5 Compassion is one of the only emotions 
with which a person, connected or unconnected to the 
other person, feels their suffering, pain, hurt, dismay 
or agony at a level that mirrors a first-hand experience. 
We deliberately imagine ourselves in a similar 
situation and try to solve the problems from the inside 
out. Rousseau refers to this as the second principle 
of the human soul, pity, with the first being self-
preservation. In this pity or compassion, Rousseau, 
with reference to human beings, considers it to be 
“an innate repugnance to see his fellow suffer.”6 Pity 
moderates our own self-love, and softens the need 
for self-preservation and self-interest. In Rousseau’s 
conception of the State of Nature, pity takes the places 
of laws, morals, and virtues. The pain of another 
becomes our own pain, and we begin to take upon 
ourselves some of the suffering that another is going 
through. Our ability to empathize thus improves.

By exercising compassion consistently as a 
virtue of our individual character, we relinquish the 
indifferences we may have towards specific tragedies 
and become committed to compassionate behaviour. 
According to Porter, this is due to the relevance of the 
other person’s issue in our own lives. For example, 
we accept that we would not want our own child to 
die of starvation, and, as a result, we feel prompted 
to donate to charitable organizations to combat 
the issue from afar. She explains, “compassion is 
grounded in the universality of human vulnerability.”7 
By understanding that we may all experience 
circumstances similar to those a suffering person 

would experience, we will unknowingly begin to 
include the thoughts of others in our own decisions. 
It becomes as simple as not wasting food due to the 
awareness of starving populations, offering spare 
change to a homeless person living on the street, or 
committing time to a charitable organization. 

II. Compassion Creating General Views of 
Justice Within Society

Positive progression in society requires 
identifying common goals, beliefs, and values. 
Rousseau’s account of “the general will” identifies 
the importance of finding a common interest 
amongst all or most members of society. Compassion 
becomes a key mechanism in finding and pursuing 
such interests. When we thoroughly recognize the 
problems that others endure, and that we would not 
like to endure them ourselves, a common interest is 
found in pursuing the better for humanity as a whole. 
As an example, an average, middle class father with 
a comfortable life and a healthy family may witness 
through media the tragedies that children in war-
stricken areas face. Those children and families are 
distant, but compassion brings the father’s mindset 
into a universal view of such tragedies. He not only 
feels compassion for the children suffering within 
that specific country, but for children worldwide 
who may later endure the same hardships. We are 
taken back into a general view of the world where we 
see no differences between one another in times of 
vulnerability. We are moved in our mindsets, from an 
individualistic viewpoint to an abstract view of the 
world.

Compassion allows us to recognize what 
is important to us, committing to ideologies that 
promote a better world for all. Nussbaum claims 
compassion to be of Eudaimonistic thought - where 
the person suffering has something to do with what 
is important to the person feeling compassionate for 
them.8 That person is involved in our lives, so we 
become genuinely concerned for their well-being. 
This understanding negates the common view that 
true care is restricted to close personal relationships, 
and that one can not intuitively speak of caring for 
people whom one does not directly know. What occurs 
with compassion are thus “obligations of caring both 
toward near and dear and toward humanity more 
generally.”9 When the vulnerability of humanity 
becomes of great importance to us through developing 
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compassionate commitments and world-views, we 
develop “a shared humanity of the interconnected, 
vulnerable people and requires emotions and practical, 
practical responses to different expressions of 
vulnerability.”10 This view must then shift from the 
private to the public realm and be incorporated in the 
thinking of authorities who decide components of 
welfare, humanitarian aid, and asylum for refugees.

III. Compassion and Justice Can’t Be 
Mutually Exclusive in Politics

A state’s constitution may be measured in 
terms of the principles it is based upon. It is relatively 
easy to tell how equal, free, and fair a constitution’s 
components are by examining whether it gives 
particular rights, freedoms, and privileges to a 
specific individual or group over another. The goals of 
liberal democratic societies are to live under political 
institutions that ensure safety, security, and liberty. 
Today, our liberalized, democratic and multicultural 
nations often live with a divided citizenry. The 
problem that a state faces in developing a constitution 
that satisfies the broader public and is rooted in justice 
thus becomes a matter of exercising compassion on 
the political level. Porter states, “how democratic 
nations deal with the vilification or reconciliation 
of cultural or religious differences is central to the 
practice of political compassion.”11 State leaders 
and policy makers who employ compassion when 
enacting policy will generally produce more equitable 
and less-disputed laws. Politicians who recognize 
the vulnerability of humanity also recognize the 
importance of providing more welfare to those who 
have less, lending more opportunities to those facing 
discrimination and lending aid across borders to states 
in need. 

Nussbaum speaks highly of developing 
patriotism, or a general love of the state and the 
people. This type of love is developed when the moral 
principles founding and guiding state institutions 
appeal to us and when we find the state’s values to 
be aligned with our own. We feel that protection, 
security, and fairness are provided by the state and 
do not begin to feel as if we reside under any level 
of tyrannical, oppressive or discriminatory rule. The 
liberal democratic state recognizes all individuals 
within society and their well-being. As individuals, we 
begin to see each other in light of the circumstances 
the nation has created for each of us. If the state paints 

an entire race as dangerous and radical, we begin to 
see people of that race through such a lens. Through 
compassion we dismiss these generalizations and 
develop a compassionate love for all people. Indeed, 
we seek to mend their hurt from discrimination, we 
view them as deserving of all equal freedoms and 
rights, and we imagine how ourselves and our loved 
ones would feel if placed in a similar situation. The 
ideologies created by discriminatory and oppressive 
leaders are rooted in their lack of compassion and their 
inability to recognize each individual’s entitlement to  
human rights, regardless of cultural, ethnic, religious 
or behavioural background. 

Many theorists have advocated for a deep 
mistrust towards compassionate politics, following 
critiques of Hannah Arendt, as one example. Patricia 
Roberts-Miller defends these critiques in explaining 
the limits of compassionate politics and why there are 
better principles in which politics might be rooted. Her 
views are skeptical of the authenticity of compassion 
and whether compassion falls back on self-interested 
motives. They relay that, as humans, we feel more 
compassionate towards those who are like ourselves, 
and the sadness we feel for another person is out of 
our own emotional self-interest. In addition, Roberts-
Miller maintains that, in the long term, our simple 
feelings may have no impact upon our actions.12 She 
claims that from this concept of being compassionate 
out of self-interest, we “will not act on behalf of 
people who are very different from us, let alone people 
who are not very loveable.”13 There is no denying that 
with many cases, compassion, empathy, sympathy, 
and pity can all be felt from a distance involving no 
intent to act for the better of another. However, the 
mere emotion of compassion and the mindset it creates 
often is what later dictates our more influential actions. 
We may consistently view commercials for starving 
children with no inclination to donate financially to 
their need, but having a compassionate point of view 
towards the suffering of others will later influence 
our political motives. In turn, we may not vote for a 
candidate who presents potential policies that limit 
welfare for families in need, as we have developed the 
general view that no individual should have to die of 
starvation or poverty. This notion of interconnectivity 
amongst humans, whether looking out for ourselves, 
our families, for others, or for humanity fosters 
positive relationships that help eliminate feelings 
of hate, disgust, indifference, and selfishness within 
political civil society. 
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Lastly, political compassion extends to foreign 
states and creates a long-term benefit by pursuing 
cooperative relationships. Borders divide the political 
climate we live in, with media being the one of the 
only means of promoting awareness of the political 
realities of other states. With the general world-
view that we have developed from loving humanity, 
compassion leads us to imagine ourselves not having 
the privilege of living in a liberal democracy. Un-
compassionate leaders hinder multiculturalism, restrict 
immigration, and limit asylum for foreigners seeking 
safety and security. They are unable to psychologically 
place themselves in the positions of others, and they  
might use the discourse of fear to pit their citizens 
against foreigners and minorities. Porter makes it clear 
that “tolerance, trust and openness are essential for 
positive civic relationships.”14 An absolutist view is 
developed whereby a certain group becomes labelled 
as “illegal immigrants” while most of the group 
consists of innocent, vulnerable people yearning for 
protection. When a political leader exercises this type 
of binary view that divides populations into those who 
are for the nation and those who are against it, we 
begin to align our own views in a similar fashion. The 
potential for compassion becomes clouded with a fear 
of those distant from us and our ideologies, e.g. those 
of different religious beliefs who participate, as put by 
state leaders, in “barbaric cultural practices.” Without 
compassion, we fail to provide justice to those who 
deserve it. According to Nussbaum, “We can extend 
compassion by attaching it to images and institutions 
that stand for the well-being of all people—preferably 
including people outside the nation itself.”15 Therefore, 
when compassion extends not only to citizens within 
a state, but to also assist foreigners in securing their 
own rights and freedoms, positive political bonds 
are formed. Compassion as the grounds for justice 
is more effective and progressive for political life. 
Citizens view the state as a protector of their rights 
and freedoms, a compassionate actor in the stage of 
international relations and both the love and support 
for the political institution are nurtured. 
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