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A Lack of Logic
Kassandra Neranjan

In crafting the Convention 
on the Prevention and Punishment 
of the Crime of Genocide (1948), 
the Danish delegation infamously 
asserted that the document 
“showed a lack of logic and of a 
sense of proportion to include in 
the same convention both mass 
murder in gas chambers and 
the closing of libraries”1.  This 
undermining of cultural genocide 
in contrast to physical genocide 
consequently caused the former to 
be removed from the final adoption 
of the Genocide Convention. This 
analysis will examine questions 
of ambiguity, applicability, and 
the actual existence of cultural 
genocide that led to its omission, 
and further argue that in the 
decades since the codification of 
the Genocide Convention, the 
repudiation of cultural genocide 
has caused severe repercussions 
in the international system. 
Specifically, this analysis will 
argue that cultural genocide is a 
real and lived phenomenon that is 
not adequately protected through 
existing international human 
rights law (IHL), but can be 
advocated for through Economic, 
Social and Cultural Rights (ESCR) 
advancement. Furthermore, 

this analysis will argue that the 
dismissal of cultural genocide in 
the Genocide Convention further 
propagates a West-driven United 
Nations system and propels neo-
imperialist practices and cultures. 
This will be argued by examining 
definitions of cultural genocide 
and cases including those of the 
Tamils in Sri Lanka and Indigenous 
peoples in Canada.

To begin analyzing the 
consequences of cultural genocide, 
the term’s parameters must first be 
established. Culture can be broadly 
defined as “the wider institutions 
that are central to group identity…
includ[ing] language, religious 
practices … traditional practices 
… and forms of expression”2.  
Genocide can be understood by 
determining its roots from the 
terms genus, meaning race, and 
caedere, meaning homicide; the 
term thus signifies the killing or 
destruction of a race or ethnic 
group3.  This combination of 
terms can create tensions through 
differing interpretations of 
international law. Nonetheless, 
Yvonne Donders provides a 
thorough definition:

“The destruction by the 
State or State organs of the culture 
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both. 
This definition of genocide 

is exemplified through the case of 
Tamils in Sri Lanka. Sri Lankan 
Tamils are classified as an ethnic 
minority, composing about 15% 
of the population in contrast to 
the 70% Sinhalese demographic. 
During the era of British 
imperialism, the colonial division 
tactic of favouring minority 
groups was employed, resulting in 
the allotment of better education 
and governmental power to 
Tamils. After colonialism ended, 
however, the Tamils lost these 
privileges, which caused tensions 
between the two populaces. These 
tensions manifested into acts of 
institutional discrimination which 
provoked the eventual genocide 
of the Tamil peoples. In 1956, the 
Sinhala Only Act made Sinhala the 
sole state offical language. This 
policy implemented institutional 
barriers for Tamils to education, 
governmental positions, and 
access to government and legal 
services. This act was perceived 
as a direct attack upon the 
concentration of Tamil employees 
in administrative and government 
positions, as university education 
was core to their livelihoods.11  
The government also took aim at 
Tamil participation in the voting 
system, forcibly displacing Tamils 
and effectively decentralizing their 
capacity to vote as a geographic 
block. This land became 
repatriated to Sinhalese peasants, 
thus decreasing the odds of Tamils 
elected to office. This endeavour to 
lessen Tamil representation in the 
political system dismantled social 
and political processes core to the 

group’s survival.12   In 1971, a 
quota system was enacted for post-
secondary education admissions 
to decrease the quantity of Tamil 
students attending university and 
gaining access to administrative 
and government positions. The 
historic burning of the Jaffna 
Public Library took place in 1977, 
which ravaged 95,000 volumes of 
centuries-old texts core to Tamil 
history, literature, philosophy, 
and the overall culture.13  This 
was perceived as a direct attempt 
to erase the Tamil identity, and 
followed alongside the massacre 
of thousands over the next twenty-
seven years.14  

When analyzing this 
case in accordance to Lemkin’s 
definition of genocide, it is clear 
the Sri Lankan Tamils were 
unquestionably subjected to 
cultural genocide. However, the 
current version of the Genocide 
Convention does not view these acts 
as indicative of genocide. Instead, 
the mass deaths, displacements, 
and physical violence ultimately 
showcased the mens rea required 
to destroy the group.15  The United 
Nations’ Educational, Scientific, 
and Cultural Organization’s 
(UNESCO) Declaration on 
Cultural Diversity (2001) claims 
that human rights standards protect 
the right to culture. Furthermore, 
Article IV states that the protection 
of cultural diversity “is an ethical 
imperative, inseparable from 
respect for human dignity”. This 
sentiment is reiterated in the 
Universal Declaration of Human 
Rights (1948) and the Covenant 
on International Social, Economic 
and Cultural Rights (1966).16  

of a community … including the 
‘distinctive spiritual material, 
intellectual and emotional features 
of … a social group’, encompassing 
‘… art [,] …literature, lifestyles, 
ways of living together, value 
systems, traditions and beliefs’.”4 

Elisa Novic further asserts 
that legal definitions of cultural 
genocide carry the recurring 
notion that the destruction of 
a group through a long-term 
intergenerational process breeds 
results equivalent to that of physical 
or biological genocide, but through 
“assimilationist and dispersionist 
policies”.5 This argument can be 
as radical as cultural genocide is 
often understood to be subtle or 
non-existent, and thus unable to 
spawn the outcomes of physical 
genocide.6  Considering this, it is 
important to also consider Raphael 
Lemkin’s7  original definition of 
genocide:

“…a coordinated plan of 
different actions aiming 
at the destruction of ... 
foundations of … life of 
national groups, with the 
aim of annihilating the 
groups... The objectives… 
[include:] the disintegration 
of the political and 
social institutions, of 
culture, language, … 
[nationalism], religion, 
… economic existence, 
… the destruction of the 
personal security, liberty, 
health, dignity, and even 
the lives of the individuals 
belonging to such groups. 
Genocide is directed 
against the national group 
as an entity, and the actions 

involved are directed 
against individuals...as 
members of the … group.”8 

It is crucial to distinguish 
that this was the initial 
understanding of genocide 
which was conceptualized 
post-Holocaust.9  Within this 
definition, Lemkin addresses the 
destruction of cultural values 
and what distinguishes an entity 
to exist as a ‘group’ first, prior 
to the acknowledgment of their 
physical death and contrary to the 
values of the present Genocide 
Convention. Lemkin finds the 
severity of genocide in the 
destruction of cultural institutions 
to be catalysts to the overall 
destruction of a people. Thus, he 
does not rank cultural destruction 
to physical acts of genocide, but 
determines its fundamentalism 
to the “coordinated plan” of the 
eradication of a peoples. Allusions 
to “social institutions… culture… 
[and] the economic existence 
of national groups” showcases 
a deepened understanding of 
genocide based upon ESCR in 
IHL.10  This definition is contrary 
to Western modes of thought 
which often find their basis 
in Civil and Political Rights 
(CPR). However, this does not 
radicalize Lemkin’s views; 
instead, it challenges contrary 
interpretations, and routes another 
possible process of genocide via 
cultural destruction. Thus, cultural 
genocide is core to the original 
intellection of genocide itself, as it 
does not distinguish itself as less 
or more impactful than physical or 
biological genocide but equal to 
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processes of cultural destruction 
to abolish a population, such as 
the destruction of cultural relics 
and limiting language rights. 
The United Nations Charter 
Article I outlines the goal: “To 
achieve international cooperation 
in solving … problems of 
[a]… cultural, or humanitarian 
character, and … promoting and 
encouraging respect for human 
rights…for all”.21  This sets a 
precedent for the protection of 
peoples from cultural genocide. 
Ambiguity was the primary 
reason for the omission of cultural 
genocide from the final text of the 
Genocide Convention.22  With the 
decades and destruction that have 
passed since, however, it no longer 
justifies omission of cultural 
genocide from being codified in 
the Genocide Convention.

The United Nations’ (UN) 
Western-centrism also proves 
detrimental in its relationship 
with the codification of cultural 
genocide. To begin, the West-
leaning and hegemon-supporting 
nature of the UN must be 
understood. Analyses of the 
organization’s history demonstrate 
Western figureheads running 
rampant, spearheading movements 
for supposedly Western values 
of democracy and freedom. For 
example, the United Nations 
is almost always explained as 
a product of the Holocaust and 
remedy to imperialist rulet.23  It 
further concentrates on the role of 
America in forging a path towards 
a new world order of “international 
consciousness”.24  Within this 
narrative, the work of smaller 
states and their representatives is 

often disregarded. For example, 
the ardent push for the Universial 
Declaration of Human Rights to 
be gender neutral was proposed 
by Hansa Mehta of the Indian 
Delegation in the Human Rights 
Commission. Instead, it is often 
Eleanor Roosevelt or René Cassin 
who are lauded for their efforts in 
the creation of the declaration.25  

Furthermore, UN bodies 
showcase the realpolitik of 
international governance and 
nuances in the balance of power. 
The Security Council’s Western 
bias is found foremost in the 
structure of the Permanent Five 
(P5) system. These P5 States 
are also global superpowers 
with disproportionate Western 
representation: the USA, France, 
the United Kingdom, Russia, 
and China.26  Here, “the effective 
decision-making power in the 
Council [has been] monopolized” 
by these members since 1945 
indefinitely.27  The United States, 
when faced with the loss of the 
Nicaragua v United States of 
America ruling, simply used their 
Security Council power to veto 
the decision. They effectively 
proved the entire case moot, hence 
disregarding the injustice faced 
by the exploited Latin American 
State.28  Realpolitik is further 
demonstrated when the auspices of 
the UN are abused by these great 
powers since their relationship 
with the organization allows 
them the means to manipulate 
international affairs. This is 
exemplified when Russia suffered 
criticism for its “peacekeeping” 
efforts in “Georgia, Moldova” 
and other neighbouring states 

The right to culture is repeatedly 
asserted within international law, 
but its continuous infringement 
is neglected. This disconnect can 
only be satisfied with the inclusion 
of cultural genocide within the 
Genocide Convention. One may 
argue that these acts can instead 
constitute a crime against humanity, 
which denote the systematic, mass 
killing of individuals. However, 
this definition does not properly 
recognize the collective rights 
of those who are killed due to 
their group identity. Genocide, 
however, does; a specific mens 
rea or dolus specialis showcasing 
intent to eradicate a population 
is core to the act of genocide. 
Cultural genocide works very 
similarly in that it carries intent 
to destroy a group. In fact, in the 
proceedings of the International 
Criminal Tribunal for the Former 
Yugoslavia (ICTY), cultural 
destruction was considered as a 
marker of intent for genocide.17 
Thus, cultural genocide must be 
codified in the Geneva Convention.

In its present state, IHL 
showcases a clash between CPR 
and ESCR, proving the former 
takes precedence over the latter. 
It is often assumed that ESCR are 
more ambiguous than CPR, but 
this is not always the case. For 
instance, Evelyne Schmid argues 
that instead of assuming ESCR 
to be vague, one must consider 
that the “principle of legality 
prescribes specific rules for 
interpreting the legal definitions 
of international crimes to avoid 
miscarriages”.18  If ESCR were 
indeed vague, they could never 
be addressed. Even if concepts 

in ESCR are seemingly more 
ambiguous than CPR, this does 
not defend the lack of protections 
for peoples actively victimised by 
ESCR violations. The difficulty 
regarding cultural genocide and 
ESCR can arise in proving intent 
for group annihilation through 
dismantling culture, but this fear 
repeatedly discounts the need for 
legal protection in discourses of 
IHL. Developing legal standards 
by analyzing past occurrences 
of cultural genocide can provide 
a stronger foundation for the 
entrenchment of cultural genocide 
in international law. For example, 
Article II of the Genocide 
Convention lists genocide as: 

any of [these]… acts 
committed with intent to 
destroy... a … group…:
(a) Killing members 
of the group;
(b) Causing serious 
bodily or mental harm to 
members of the group;
(c) Deliberately inflicting 
on the group conditions of 
life calculated to bring about 
its physical destruction 
in whole or in part;
(d) Imposing measures 
intended to prevent 
births within the group;
(e) Forcibly transferring 
children of the group 
to another group.19

Many of the above 
instances are derived directly from 
the experience of the Holocaust.20 
By utilizing claimed instances 
of cultural genocide, a similar 
framework can be created which 
includes patterns of long-term 
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genocide. These include land 
seizure, mobility restrictions, 
language bans, the forbidding 
of spiritual practices, and more, 
all of which occurred in Canada 
for centuries, alongside physical 
genocide of millions of Indigenous 
peoples.36 One of Canada’s most 
horrific episodes was the era of 
residential schools, in which 
children were forcibly removed 
from their families and homes and 
were required to assimilate into 
Canadian culture by unlearning 
their languages, beliefs, and 
identities. This sentiment is further 
encapsulated by the words of the 
founder of the Canadian residential 
school system, Captain Richard 
Henry Pratt: “[k]ill the Indian in 
him”.37  These experiences are 
indicative of a systematic cultural 
destruction to destroy a population 
of Indigenous peoples by the 
wishes of European settlers. 

Histories of the genocide 
of Indigenous people are not 
limited to Canada, but exist as 
a commonality among Western 
and European states alike. In 
fact, Hitler drew inspiration for 
concentration camps from the 
cultural and physical destruction 
of “red savages” in America.38  If 
these states continue these practices 
without fear of consequence, 
however, it serves as an effective 
condonation of cultural genocide 
by the UN alongside the systemic 
culture of impunity towards legal 
violations of Western states. 
Recognizing the Western centrism 
within the United Nations further 
proves that the omission of 
cultural genocide from the original 
Genocide Convention contributes 

to structural violence; the UN both 
perpetuates an imbalance of power 
favoring hegemons and great 
powers whilst using it to fuel its 
products of negligence and double 
standards. This forms a ghastly 
cycle foundational to the operation 
of the organization altogether.

Ultimately, cultural 
genocide is a real phenomenon 
destroying collectives, while 
exacerbating a West-cntric and 
neoimperialist United Nations 
system. This analysis has focused 
on providing evidence to the claim 
that that cultural genocide is as 
impactful as its physical counterpart 
despite the fact that this process 
can take years to complete. In the 
short run, action is rarely taken 
unless deaths are visible to states 
as evidence of harm. Whereas 
violent massacres evoke much 
more international and public 
outcry, opaque bureaucratic that 
limites minority rights evoke little 
response from the international 
community. This not only 
exemplifies that the destruction of 
culture is not considered abhorrent 
in international relations, but 
also that the loss of human life 
is required to legitimize any 
cultural eradication, as evidenced 
in the Danish delegation’s cries 
of ‘lack of logic’ those fateful 
decades ago when crafting the 
Genocide Convention. Today, 
this mindset is tremendously 
perilous when considering today’s 
political climate of xenophobia, 
Islamophobia, and racism. 
Governments must remain active 
in ensuring the cultural rights of 
collectives, so as not to illogically 
repeat mistakes of the past.

and was suspected of arduously 
reconstructing a Russian 
continental empire. In response, 
the Russians “painted [their] 
helmets blue to win local and 
international support” by donning 
the symbolism of the UN.29  

This Western centrism 
and hegemonic abuse of power 
is further perpetuated through the 
omission of cultural genocide in 
the original Genocide Convention. 
Lawrence Davidson evaluates the 
legal status of cultural genocide as 
neo-imperialist, arguing: 

[I]f you are an African or 
Balkan Muslim leader and 
commit genocidal acts 
you may … find yourself 
standing trial before the 
ICC. But if you are the 
leader of a great power or 
the favored ally of [one].. 
you are … immune from 
such prosecution. This 
suggests a movement back 
to the time of imperialism, 
when Western nations 
slaughtered non-
Westerners with impunity30 

Davidson’s argument is 
crucial to analyzing a greater 
issue in political affairs, namely 
that imperialist attitudes are 
perpetuated by ‘international’ 
organizations. The United 
Nations has inextricable roots in 
imperialism, one major historical 
example being that of the Mandates 
Commission which assigned 
Western states the ‘burden’ of 
civilizing non-Western states.31  
The omission of cultural genocide 
from the Genocide Convention 
follows this very mode of thought 

due to genocide’s normative 
nature. Physical and biological 
genocide have been accepted 
as  breaches of international law, 
and have specifically achieved 
status as jus cogens norms under 
customary international law with 
erga omnes obligations to prevent 
and punish.32  This normative 
acceptance, specifically, is 
demonstrated in the West’s 
recognition of physical genocide 
as an unforgivable crime.33  This 
analysis has already determined 
that cultural genocide is a real 
phenomenon that has equivalent 
results in annihilating populaces; 
however, only those who commit 
physical genocide are prosecuted. 
The question poses itself as to 
the fate of perpetrators of cultural 
genocide. When one considers 
sites of physical genocide, and 
where offenders would be charged 
and convicted, states such as 
Rwanda, Darfur, and Bosnia 
come to mind.34  The images of 
perpetrators of genocide imagined 
are not Western faces; drawing 
on this dichotomy is inherently 
dangerous as it pits the West against 
“the Rest” as in Huntington’s The 
Clash of Civilizations thesis.35 
This is further threatening when 
considering that the West is not 
at all innocent in committing 
genocide, whether it be cultural or 
physical.

Indigenous peoples in 
Canada, for instance, have been 
subject to centuries of cultural, 
physical, and biological genocide. 
The Truth and Reconciliation 
Commission of Canada outlines 
the state practices of settler 
colonialism that constitute cultural 
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The Canadian Criminal Court Sys-
tem’s Response to Female Victims 
of Sexual Assault Post Bill C-49 Re-
forms to Rape and Consent Law
Julia Mogus

20

Feminist criminology 
holds that the adversarial court 
system in Canada continues to 
support a legal framework which 
justifies new forms of victim-
blaming, despite attempts by 
second-wave feminists to eliminate 
gender biases during rape trial 
(Gotell 2010:219). This analysis 
will examine various elements 
of this system to explain how the 
law, judges and defense counsels 
interact with female victims of 
sexual assault. It will firstly discuss 
two major legal reforms, the 1983 
rape shield law and Bill C-49,  and 
will proceed with an analysis of 
contemporary court treatment of 
female victims of sexual assault. 
The final section will evaluate 
the impact of three specific 
aspects of the trial process on the 
treatment of female sexual assault 
victims: affirmative consent, the 
exclusionary evidentiary rule and 
the emphasis on winning over 
truth. These components will 
support the analysis’s claim that, 
notwithstanding feminist-inspired 
legal reforms,the adversarial court 
system continues to reinforce a 
rhetoric of victim-blaming that 
disproportionately marginalizes 
female sexual assault complainants 

and reinforces a gender bias in the 
criminal justice system. 

GENDER BIAS IN COURT 
RESPONSES TO SEXUAL 

ASSAULT VICTIMS IN 
CANADA

Prior to 1983, a rhetoric 
of sexism justified gender bias in 
Canadian rape law insofar as it 
asserted that a victim’s testimony 
alone could not convict an 
accused (Tang 1998:259). The 
law attempted to undermine the 
credibility of female victims by 
allowing the defense to introduce 
her past sexual history into 
evidence. This gave the accused the 
ability to question the credibility of 
the victim; if any doubt was raised 
about the individual’s sexuality, 
the defense counsel could instruct 
the jury to view the credibility of 
a victim as a way to determine 
whether consent was ascertained 
(Tang 1998: 259). 

Overview of Legal Reforms to 
Rape and Consent Law in Canada
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In the early 1980s, 
Canadian second-wave feminists 
pushed for legal reforms in order 
to constrain the influence of rape 
myths on the practice of law 
(Gotell 2010:210). These feminists 
campaigned for a new gender-
neutral offence of sexual assault 
that would shift the way in which 
the Criminal Code conceptualized 
sexual violence (Gotell 2010: 210). 
In 1983, the Parliament replaced 
the rape provision with a three-tier 
structure of sexual assault offences 
(Tang 1998:210). The 1983 rape 
law reforms were designed to 
limit judicial discretion and the 
legal link between perceptions 
of consent and low credibility, 
thus effectively highlighting the 
violence of rape and attempting 
to mitigate the stigmatization that 
victims felt during rape trial (Tang 
1998:261). 

Second-wave feminists 
viewed the change in the idea 
of rape as ‘violence’ as a way to 
challenge the sexualized intentions 
of rape that had long reinforced 
victim-blaming in courts (Gotell 
2010:210). They were designed 
to shift court perceptions of 
sexual assault and align them with 
those of other forms of criminal 
assault often experienced by 
males. The 1983 reforms also 
proved unprecedented insofar as 
they attempted to eradicate the 
use of rape myths in trials and 
challenge entrenched evidentiary 
rules that had characterized rape 
prosecution and trials. The Rape 
Shield law emerged and created 
new provisions restricting the 
defense counsel’s ability to cross-

examine a victim on her sexual 
history (Gotell 2010:210). 

However, in R v Seaboyer, 
however, the Supreme Court 
of Canada (SCC) ruled that the 
1983 “rape-shield” laws were 
unconstitutional because they 
had violated section 11(d) of 
the Canadian Charter of Rights 
and Freedoms which protect 
the defendant’s right to a fair 
trial (Roach 2015:46). In 1992, 
Parliament responded with the 
creation of Bill C-49 which 
actually undermined the SCC and 
re-enacted the reforms of 1983, 
albeit in a weakened form. This 
was done so in order to appeal 
to the SCC’s ruling in favour 
of protecting judicial discretion 
when it came to exclude evidence 
pertaining to a complainant’s 
sexual history (Gotell 2010:211). 
Bill C-49 had nevertheless proved 
unprecedented as it had formally 
enacted in the Criminal Code a 
statutory definition of consent 
(Gotell 2010:212). The change 
in laws also limited the defense 
of mistaken belief by requiring 
that an accused must prove that 
‘reasonable steps’ were taken to 
ascertain consent (Gotell 2010: 
212). The change to positive 
consent rules based on a ‘no 
means no’ provision challenged 
traditional ideas of normative 
heterosexuality by restricting the 
defense’s ability to question the 
nuances of consent (Gotell 2010: 
212).

Sexual Assault Post Bill C-49 
Rape and Consent Law Reform 

N o t w i t h s t a n d i n g 
legislative reforms, gender bias in 
court treatment of sexual assault 
victims continues to remain 
a pressing issue for feminist 
criminologists. Tang (1998:263) 
argued that the while reforms 
eliminated certain discriminatory 
practices, the focus on violence 
above all else has justified court 
discretion to convict only the most 
brutal assaults whilst diminishing 
experiences of other levels of 
sexual assault. Similar research 
conducted by Regehr, Alaggia, 
Lambert and Saini (2008:111) 
found that the subsequent low 
conviction rates contributed to 
increased female dissatisfaction 
with the trial process and the 
subsequent high levels of re-
victimization. They found that 
67% of victims felt the court 
process was unsatisfying whilst 
70% argued the trial process 
had been detrimental to their 
recovery (Regehr et al. 2008:108). 
Consequently, the impact of this 
gender bias within the court system 
has led to a decreased level of 
confidence in the criminal justice 
system, which may be reinforcing 
stagnate levels of re-victimization 
(Regehr et al. 2008:107). Tang 
(1998:263) points to the growing 
concern among survivors of sexual 
assault that the new provisions 
do not adequately address the 
entrenched gendered biases and 
power relations of the crime. 

Concerns of gender bias 
in the criminal justice system are 
most evident with the high attrition 
of sexual assault cases through the 
courts. Tang (1998:263) found 
that in comparison to other assault 

offences, sexual assault cases 
had the highest attrition rates. 
Similarly, Rotenberg (2017:3) 
found that between 2009 and 
2014, nine in ten reported cases 
of sexual assault did not result 
in a conviction. Likewise, data 
collected by the Canadian Centre 
for Justice Statistics also revealed 
that there are certain legal and 
extralegal factors that increase the 
likelihood of acquittal (Rotenberg 
2017:3). The findings showed that 
certain sexual assault cases were 
less likely to result in a conviction, 
including those involving the 
sexual assault of adults, entailing 
the intoxication  of the victim, 
located in major cities and/or on 
private property, or committed 
by a perpetuator known by the 
complainant (Rotenberg 2017:3). 
Renner and Park (2002) in their 
study of 2,500 sexual assault cases 
in Canada found that the criminal 
justice system also often discounts 
the severity of certain sexual 
assaults (Regehr et al. 2008:100). 
Implications of these biases will 
be analyzed in relation to three 
components of the court system. 

Gender Inequality and the 
Affirmative Consent Standard 

Gotell (2010:209) argues 
that whilst efforts to reduce the 
ability for an accused to raise 
issue of consent in trial, these 
reforms have been inconsistently 
interpreted and largely insufficient 
in eliminating gender biases within 
the trial process. Gotell (2010:209) 
contends that as a result of various 
interpretations of the law, sexual 
assault has largely been interpreted 



24 25

within a decontextualized manner 
by trial judges. This has formed 
a line of discretion between the 
judge’s perception of an ‘ideal 
victim’ built on normative sexual 
interactions and the credible 
complainant (Gotell 2010:215). 
The case law that emerged from 
this decontextualized discretion 
was solidified in R v Ewanchuk, in 
which the SCC held that mens rea 
for consent had to be interpreted as 
‘only yes means yes’, and as a result 
subsequent cases brought to trial 
have largely reflected the inherent 
gender bias of a decontextualized 
standard (Gotell 2010:215). 
Judges have been reluctant to 
ascertain a contextualized standard 
which includes the experiences of 
victims who deviate away from a 
normative or reasonable standard 
of behaviour. Instead, they 
reinforce a gender bias rhetoric 
that favours an ideal victim model 
rather than attempting to increase 
women’s confidence in the 
criminal justice system and reduce 
court attrition rates of sexual 
assault cases by considering 
different victim experiences.

The shift to affirmative 
consent law, while designed to 
limit the ability of the defense to 
claim a mistaken belief of consent, 
is overbroad insofar as it denies 
female victims of sexual assault 
who deviate from the neoliberal 
normative ideal victim their right 
to be tried in a fair manner under 
s.11 of the Canadian Charter 
of Rights and Freedom. Gotell 
(2010:216) suggests in cases 
such as R v Ashlee, where the 
complainant is intoxicated or had 
been asleep, the decontextualized 

construction of sexual assault has 
justified the ability of the accused 
to ascertain a defense of prior 
consent (Gotell 2010:216). These 
inconsistencies reflect a claim 
among contemporary feminist 
criminologists that these reforms 
has resulted in an overbroad 
violation of the rights and safety 
of female victims of sexual assault 
under the broader neo-liberal 
framework of the criminal justice 
system (Gotell 2010:217). The 
decontextualized framework has 
also undermined complainant’s 
ability to raise issue to contextualize 
sexual assaults to reflect gendered 
power relations (Gotell 2010:216). 
This has subsequently reinforced 
court decisions to view sexual 
assault as an economic transaction 
whereby the parties involved 
must be indicative of a rational, 
reasonable and responsible 
actor (Gotell 2010:216). This is 
detrimental to female victims who 
fall out of this model. Comack and 
Peter (2005:299) suggest that the 
removal of the gendered power 
context of sexual assaults has 
justified the use of defense tactics 
that use rape myths to discredit 
victims who are perceived as 
irrational by the judge. The SCC’s 
ruling in R v Seaboyer reinforces 
judicial discretion in allowing for 
the accused to ascertain a defense 
using of rape myths  Because the 
court system employs neoliberal 
ideology that individualizes 
and decontextualizes norms of 
criminal law, the judges reinforce 
gendered powers of relations by 
determining which complainants 
are supposedly ‘credible’. For 
instance, individuals who are 

high risk, such as those who are 
intoxicated, are less credible 
and more susceptible to rape 
myth tactics (Smith and Skinner 
2017:44). 

Paralleling the 
decontextualized framing of 
judicial discretion is the precedent 
judges are setting in privileging 
cautious femininity over 
behaviour perceived as irrational 
or deviating from binary gendered 
norms (Gotell 2010:217). Case 
law reinforces this apparent 
discrimination and showcases 
how gender biases embedded in 
the neo-liberal criminal justice 
system reinforces victim-blaming 
rhetoric. This may be contributing 
to the high levels of dissatisfaction 
with the trial process and the high 
levels of secondary victimization 
of females who feel are perceived 
under this rubric as irrational and 
irresponsible. Gotell (2010:217) 
cites R v Sadaatmandi in which 
the courts ruled that because the 
victim had been flirting with 
risk and knew that the defendant 
was bringing alcohol, she had 
allowed herself to get into the 
situation. Likewise, Smith and 
Skinner (2012:300) argue that by 
giving judicial discretion to an 
institution that privileges rational 
gendered ideas of femininity, the 
high prevalence of rape myths 
used in trial for cases where 
female complainants deviate 
from this norm has contributed to 
an increase in jury’s finding the 
defendant as not guilty. Therefore, 
the shift towards a narrow and 
individualized view of consent 
post reforms justifies inconsistent 
judicial interpretations, which 

has resulted in a further gap 
between the experiences of the 
victim and the attempt by second 
wave feminism to eliminate the 
power structures that often follow 
the privileging of normative 
behaviours of femininity.

The victim impact 
statement (VIS), which is 
submitted to a judge after the 
defendant has been found guilty 
also reflects the problematic 
nature that the precedent of the 
affirmative consent standard sets 
(Du Mont, Miller, and White 
2007:2). Ruparelia (2012:665) 
finds that the VIS is often used as 
a tool to discredit women’s claims 
of sexual assault, especially in 
cases involving racialized and 
other marginalized women, and 
used to determine how a judge 
will sentence a sex offender. The 
VIS as an attempt to validate the 
experiences of victims is used 
by courts to determine which 
victim’s experiences are more 
valuable than others (Ruparelia 
2012:667). As a result, the VIS 
reinforces courtroom practices 
of privileging certain female 
victimization experiences 
(Ruparelia 2012:675). The impact 
of this has resulted in increased 
levels of re-victimization of 
racialized and other marginalized 
groups of women insofar as that 
these groups of women who 
may already distrust the system 
and who fear being dismissed in 
trial suffer re-victimization as 
they are less inclined to use the 
VIS (Ruparelia 2012:690). This 
risk of further discrimination of 
marginalized women reinforces 
this paper’s claim that the criminal 
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court system is inadequate in 
achieving justice and meeting the 
needs sexual assault complainants. 

Gender Inequality and the 
Exclusionary Rule 

Bill C-49 gave judges the 
ability to determine whether or not 
a complainant’s past sexual history 
can be introduced as evidence an 
evidentiary rule exists. This ability, 
referred to as exclusionary rule, can 
be used to justify the exclusion of 
an accused’s past sexual conduct, 
including prior sexual convictions 
(Tanovich 2012:541). The gender 
bias is apparent in this rule as it 
denies Crown counsel the ability 
to raise issue with a defendant’s 
past sexual convictions as a 
way to instruct the jury of ‘bad 
character evidence’ (Tanovich 
2012:542). In R v Handy the SCC 
ruled for Handy’s acquittal, even 
though he had been charged with 
sexual assault prior to the case, 
because the trial judge did not 
have the jurisdiction to admit prior 
misconduct evidence of sexual 
misconduct (Tanovich 2012:547). 
The discriminatory nature of 
both the affirmative consent 
standard and the gender bias of 
the evidentiary rule is indicative 
of the gender bias that continues 
to remain entrenched in the trial 
process. Rather than focusing on 
the violence of sexual assault, the 
attempts of feminist-inspired legal 
reforms are overshadowed by the 
neoliberal rubric that privileges 
defendant’s rights over victim’s 
rights. This ultimately serves to 
reinforce and sustain gender bias. 

Gender Inequality and the 
Adversarial Court System’s 
Prioritization of Winning 

  F u r t h e r m o r e , 
victims of sexual assault continue 
to face structural barriers to 
achieving fair and adequate court 
treatment because of inherent 
hierarchical and gender biases 
within various courtroom practices. 
Smith and Skinner (2012:317) 
argue that the prioritization of 
winning in trial is one practice used 
by the defense in an adversarial 
court system that perpetuates 
systemic marginalization and 
re-victimization of vulnerable 
victims of sexual assault. Writing 
on policy reforms in England 
and Wales, Smith and Skinner 
contend that notwithstanding 
such reforms, any country with an 
enforced adversarial trial system 
will be characterized by similar 
inadequacies (2012:301). As a 
result of the system’s entrenched 
objective of winning, defense 
counsels have been found to 
routinely engage in manipulative 
questioning such as “pining out” 
(Smith and Skinner 2012:311). 
Tactics such as pining out serves 
as a degrading tool for the defense 
to undermine the truth and advance 
their own interests; as a result, this 
increases the likelihood that if 
the victim chooses not to respond 
or remains silent, the defense 
instructs the jury to question the 
complainant’s credibility (Smith 
and Skinner 2012:313).

CONCLUSION

Notwithstanding feminist-
inspired legal reforms, the court 
system continues to reinforce a 
rhetoric of victim-blaming that 
disproportionately marginalizes 
female sexual assault complainants 
and reinforces a gender bias in 
the criminal justice system.  The 
shift to affirmative consent law, 
while intended to limit the ability 
of the defense to claim a mistaken 
belief of consent, is overbroad 
and reinforces gender biases, 
thus diminishing the ability for 
certain female victims to be tried 
in a fair manner. In particular, the 
discriminatory nature of the victim 
impact statement is an example in 
which the shift towards affirmative 
consent and the decontextualized 
construction of sexual assault 
undermines the experiences 
of marginalized women. The 
exclusionary rule also reinforces 
gender bias by privileging an 
accused’s rights over the victim. 
Finally, the defense’s use of 
“pinning out” tactics that degrade 
the experiences of female victims 
and reinforces gendered power 
relations.  
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Breaking Through the Glass Ceil-

Solomiya Zakharchuk
ing of Crime

Introduction

The emergence of 
capitalism meant that individuals 
were given the opportunity to 
pursue their entrepreneurial 
desires. In the pursuit of the 
capitalist enterprise, and 
more specifically through the 
emergence of large corporations, 
the world experienced growth 
in both skilled labour and the 
workforce in general. However, 
corporations were not only in 
the business of creating jobs and 
accumulating wealth, but also in 
securing that wealth though any 
means possible; tax shelters, tax 
evasion, environmental damage 
in pursuit of some commodity, 
and corporate fraud, among 
others, have frequently been 
used to such ends (Michalowski 
2015). In other words, through 
white collar crime, or financially 
motivated, non-violent criminal 
acts are committed by business 
and government professionals. 
Despite white collar crime being 
defined in Canada’s Criminal 
Code and in the criminal laws 
of many countries, white collar 
crime oftentimes evades criminal 
sanctions and is not treated as 

harshly as other, conventional, 
criminal offences. This analysis 
will argue that private corporations 
have the ability to influence the 
type of policing and punishments 
they are subjected to, thus ensuring 
that their crimes are regarded as 
not fully criminal. The analysis 
will also argue that white collar 
crime, despite being criminalized, 
is granted differential treatment by 
police because corporations are 
governed by private police forces 
and regulatory bodies. 

This analysis will proceed 
in four sections. The first section 
will outline and apply social conflict 
theory to explain how power-
relations impact the definitions 
and sanctions applied to criminal 
acts. The next section will argue 
that because corporations rely on 
private police forces with narrower 
mandates and more resources, 
the policing of corporations falls 
outside of the capabilities of 
public police forces. Similarly, the 
third section will outline how the 
emergence of regulatory bodies 
impedes the policing and proper 
sanctioning of white collar crime. 
The final section will provide 
some recommendations regarding 
how to fully criminalize white 

WHITE COLLAR CRIME AS NOT YET 
FULLY CRIMINAL
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collar crimes, namely through 
a re-conceptualization of how 
crime is studied and a more 
robust collaboration between 
governments, private police, and 
regulatory bodies. 

Conflict Theory: Criminalizing 
the Poor and Immunizing the 

Wealthy

The most prominent 
explanation for why white collar 
crime is afforded differential 
treatment in comparison to more 
conventional crimes of assault and 
theft stems from conflict theory. 
Conflict theory in criminology 
maintains that the justice system 
operates in such a way so as to 
maintain, protect, and reinforce 
the power of the rich and powerful 
in society. According to conflict 
theory, the definitions of crime 
favour those who control the justice 
system, which is itself “skewed” 
such that white collar criminals 
are actually punished the least 
while “petty crimes” and crimes 
of the poor are punished the most 
(Braithwaite 1985). Definitions 
of crimes do not only inform the 
laws found in criminal law, but 
definitions also inform social 
norms. For example, Reurink 
contends that the functioning social 
legitimacy of financial capitalism 
has historically impeded the 
study of financial crimes (Reurink 
2016: 386). Michaelowski argues 
that the consequence of this is 
criminology’s subsequent study 
of the status quo – conventional 
crimes (Michaelowski 2015). 
As such, financial capitalism 
has become the accepted norm 

while all other impediments 
to capitalistic enterprises have 
become criminalized. By creating 
the capitalist enterprise and 
global economy, corporations 
have defined the norm of what is 
acceptable; thus, they make any 
challenge to capitalism, including 
fully criminalizing white-collar 
offences, a taboo. 

 C o n c e p t u a l l y , 
white collar and conventional 
crimes may seem non-convergent 
in their criminality. The former 
does not necessarily need a clear, 
individual victim but the latter 
does; for example, a murder victim 
or a victim of assault. According to 
Sutherland, the foremost scholar 
on white collar crime, this is where 
the definitional discrepancies 
begin as the “crime” in white 
collar crimes is not so obvious. 
For example, they can only be 
committed by individuals of a 
certain stature who are considered 
unlikely characters to commit a 
crime; corporations may violate 
a law for some time before being  
noticed, and the effects of these 
crimes are diffused across many 
people over a period of time. 
Because white collar criminals are 
of a higher stature, the criminal 
justice system is also wary of 
their prosecution. Antagonism 
of this class may result in other 
political ramifications such as 
a reduction or loss of campaign 
contributions. Additionally, since 
the legislators and judges fall into 
the same socio-economic class 
as the businessmen who commit 
these crimes, the businessmen 
may not necessarily be conceived 
of as stereotypically “criminal” 

(Sutherland 1944). Hence, the 
conventional definitions of 
crime are perpetuated by such 
actions and white collar crime is 
differentially treated. Thus, the 
ultimate expression of power by 
corporations is the creation of a 
global system where challenges 
to it are dismissed; undermining 
financial capitalism with the total 
criminalization of white collar 
crime would be equivalent to 
undermining the capitalist society 
that we live in.

 The differential 
treatment of white collar crime 
is informed by the decisions of 
legislators and judges who do 
not to treat white collar crime as 
criminal and further manifests 
in the front lines of the criminal 
justice system through policing. 
The types of crimes being policed 
can be analyzed through Canada’s 
Universal Crime Reporting (UCR) 
statistics. More conventional 
crimes such as drug-related 
offences, failure to comply with 
offences, and probation offences 
dominate the list of crimes 
reported to and processed by the 
police. On the other hand, white 
collar crimes such as fraud and 
contracts-related offences occupy 
a short list. Even where the actual 
incidents reported were high, 
such as in the case of fraud, the 
clearance rates were far below 
those of conventional crimes 
(Statistics Canada). By more heavy 
policing of conventional rather 
than white collar offences, the 
police actually reinforce societal 
power relations and entrench 
differential treatment. This may 
especially become an issue in 

the case of over-policed and 
under-protected groups, such as 
Indigenous Canadians and people 
of color. Since over-policing is 
usually limited to these groups, 
these groups are continuously 
and disproportionately oppressed, 
thus reinforcing the norm and 
stereotype of conventional 
criminality. Conversely, white 
collar criminals are under-policed 
since their crimes may not be 
considered criminal by the police 
or are subject to lower clearance 
rates.

Public Policing: Beyond the 
Scope of Corporations

 White collar crime 
is not only under-policed, but the 
failure to adequately address and 
control it is augmented by the 
reality that this type of policing, 
both financially and intellectually, 
tends to fall outside of the scope 
of public policing. In its essence, 
private policing emerged in 
response to the inadequacies of 
public policing in conducting 
investigations in England 
throughout the industrial age to 
regulate labour strikes, and more 
recently with the international 
expansion of corporations which 
heightened the need for security 
services (Spitzer and Scull 1977). 
For corporations, the benefits 
of private policing far outweigh 
any benefits that could have been 
brought about by public police 
services. For example, Spitzer 
and Scull argue that corporations 
are more interested in restitution, 
or ensuring compensation for 
any grievances, and thus are not 
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interested in protecting public 
safety or rehabilitating an offender. 
Therefore, in the corporate 
context private police forces 
are more effective in attaining 
a corporation’s goals. Spitzer 
and Scull also argue that private 
police forces are more efficient 
than public police forces because 
they “can be more readily adjusted 
to changing levels of consumer 
demand” (Spitzer and Scull 26 
1977). Finally, they argue that since 
these police forces are privately 
funded and can purchase and use 
more sophisticated technologies 
and equipment, they are better 
able to police corporations. In 
contrast, public police forces are 
often constrained by tight budgets 
and cannot indulge in new and 
expensive technologies (Spitzer 
and Scull 1977). 

 According to 
Gottschalk, private policing is not 
limited to conventional security 
practices such as background 
checks, but also extends to the 
legal and financial needs of 
corporations. For example, law and 
accounting firms can act as private 
police for corporations. When 
these firms act as investigators, 
they do so in a manner similar to 
that used for public investigations 
by calling witnesses, hiring private 
detectives, and generating reports. 
Additionally, these investigations 
are conducted under the veil of 
attorney-client privilege, meaning 
that the finding of investigations 
are usually not shared with public 
police or the public in general. As 
a result, the prevalence and the 
consequences of financial crimes 
are difficult to come across and 

prosecute (Gottschalk 2016). 
 It is important 

to note the role of money and 
its interaction with power to 
create social norms within these 
findings. Corporations are not only 
financially capable of employing 
their own private police, but these 
private police “officers” can take 
on preventative roles as well. For 
example, in-house council, or 
lawyers working for corporations, 
aim primarily to ensure a 
corporation’s compliance with 
regulations instead of ensuring that 
the corporation reaches the desired 
outcome. As such, administrative 
loopholes may be exploited and 
“criminality” may be evaded. 
Gill and Hart argue that private 
police are directly accountable 
to paying customers rather than 
the democratic body of citizens, 
and will therefore act in their 
client’s best interests (Gill and 
Hart 1997). By employing private 
police services that are insulated 
from the public sphere of law 
enforcement, large corporations 
can reinforce the power that they 
hold in society which enables 
them to continue and get away 
with their illicit practices. The 
employment of the private sphere 
not only insulates corporations 
from pubic law enforcement, but 
also protects them from public 
criminal sanctions.  Therefore, the 
usage of private police groups by 
corporations offers an explanation 
as to why white collar crimes are 
differentially treated.

The Emergence of Regulatory 
Bodies to Govern Corporations

 The policing 
of corporations is further 
complicated by the existence of 
regulatory bodies, which tend 
to be the primary arbiters of 
white collar offences. Regulatory 
agencies are independent 
government commissions created 
to set the standards of operation 
in a certain sector (Encyclopedia 
Britannica). Despite the fact that 
regulatory agencies are extensions 
of the legislature, they operate 
independently from white collar 
crime enforcement and bear 
the greatest responsibility for 
responding to white collar crime 
(Williams 2008).

 According to 
Williams, the co-existence of white 
collar enforcement, regulatory 
bodies and their non-cooperation 
yield four key barriers to the 
successful public policing of white 
collar crime in Canada. The first 
is a conceptual disparity between 
economics, capitalism, and crime. 
The onset of liberalism brought 
valuation of private property and 
non-interference in the market 
beyond the bare minimum. 
Additionally, the “market” 
was believed to be organic and 
capable of only yielding optimal 
outcomes. Hence, the policing 
was reduced to enforcing laws 
onto a limited scope of offences 
in the public sphere, while the 
private sphere was legislated as 
a separate legal framework and 
separate institutions. Secondly, 
structural issues surrounding the 
numbers of regulatory agencies 
impede successful inter-agency 
and agency-police training, 
planning, and operation. For 

example, Canada’s thirteen 
primary regulatory agencies and 
another fifty other regulatory 
agencies, all separate from one 
another, impede a nationally-
coordinated strategy (Williams 
2008). This stands in stark contrast 
to Canada’s Criminal Code, which 
applies equally to all Canadians 
yet mostly addresses conventional 
offences. Thirdly, the multiplicity 
of regulatory agencies means that 
each group operates within its own 
administrative legal network, thus 
further complicating inter-agency 
cooperation. For example, parties 
may be prohibited from sharing 
information or are uncertain as to 
whether they can do so. Because 
the Charter also protects against 
self-incrimination, materials 
collected for compliance purposes 
cannot be shared with the police for 
investigative purposes. Moreover, 
the legal complexity of some 
white collar crimes has forced 
investigators to focus on easy-to-
detect and easy-to-prosecute white 
collar offences such as fraud and 
money laundering; more complex 
offences of market manipulation 
are simply too hard to detect and 
their consequences too widespread. 
Finally, cultural differences 
augment the differential treatment 
of white collar crime. While 
criminal law and public policing 
is concerned with criminal 
behaviour, regulatory bodies 
are concerned with and govern 
“unethical” behaviours. Moreover, 
the difficulty with this is that 
unethical behaviour can spread 
into an unethical yet acceptable 
corporate culture , making it 
harder to police and regulate this 
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culture (Williams 2008).  
 Even when 

regulatory bodies hand out 
punishments, they are in the 
form of license suspensions or 
revocations and/or monetary 
fines. For example, according to 
sections 10(5) of the Oil and Gas 
Corporations Act, the regulator can 
suspend or revoke a license if an 
individual fails to comply with any 
of the Act’s regulations. However, 
the Act does not mention criminal 
sanctions (Oil and Gas Operations 
Act 2014). Another example is 
the ArcelorMittal Dofasco steel 
company in Hamilton who, despite 
pleading guilty to six counts of 
pollution charges, paid $390,000 
to the Ministry of the Environment 
for violating air quality standards 
(CBC News 2014). No criminal 
sanctions were applied, which 
in part could be due to the likely 
fact that these fines provide a 
large source of revenues for the 
government. Nevertheless, the 
existence of regulatory bodies 
impedes and complicates the 
successful policing of white collar 
crimes and treatment of these 
crimes as fully criminal.  

Next Steps: Fully Criminalizing 
White Collar Offences 

 The current 
realities of policing white collar 
crime need not create a pessimistic 
outlook for the future of dealing 
with white collar crime. The scope 
of this analysis has uncovered two 
barriers to the successful policing 
of white collar crime – one macro, 
the other micro. The macro barrier 
is the influence of the powerful 

on social dynamics and academia, 
while the micro is the lack of inter-
agency and government-agency 
communication. Michalowski 
argues that while criminology 
is not concerned for the most 
part with setting the agenda of 
what constitutes a ‘crime’ and 
criminal, it ought to be. He claims 
that criminology has too long 
been plagued by the constraints 
of the powerful because it only 
examines what has already 
been criminalized. Rather, he 
argues that the correct approach 
criminology ought to take is to 
study the processes through which 
actions are criminalized and 
the social forces that perpetuate 
crimes (Michalowski 2015). 
Kempa similarly highlights 
the need to create new lines of 
communication between existing 
regulatory bodies to ensure the 
consistency of the interpretation of 
legislation and policy both across 
the country and among regulatory 
bodies. The development of this 
communication would take place 
during recurring consortiums in 
which regulatory policies would 
be discussed and agreed upon 
(Kempa 2008: 257). 

Conclusion

 This essay only 
examined the broader, social and 
institutional explanations for white 
collar crimes. More individual 
explanations on concepts, such 
as relative depravation, offer 
alternative explanations for why 
individuals commit white collar 
crime. While this analysis is not 
exhaustive in its explanations of 

the differential policing of white 
collar crime, it broadly argues 
that private corporations have the 
monetary capabilities to exert and 
reinforce their power, and that 
the criminal treatment of white 
collar crimes as criminal proper 
is impeded by the existence of 
private police forces and regulatory 
bodies. With the redirecting of 
criminological research into 
processual analysis of how crimes 
manifest, as well the development 
of robust lines of communication 
between governments and 
regulatory bodies, inroads can be 
made into treating white collar 
crimes as fully criminal.
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Epistemologies of 
Exclusion
Allison Bonnell

Law is an exclusive discipline. 
From court procedures to federal 
commissions, some ways of 
knowing are privileged over 
others.1 Even when we pay 
attention to who is left out, we do 
not always examine why exclusion 
occurs or how marginalization in 
the Canadian legal system affects 
society as a whole. In this analysis, 
the author will employ disability 
studies scholar Rod Michalko’s 
concept of the epistemic 
contingency, as figured through 
the lens of Kimberle Crenshaw’s 
analytic tool of intersectionality,  
to theorize how law marginalizes 
non-dominant ways of knowing 
and being. Through the work of 
Mary Ellen Turpel-Lafond and 
Sunera Thobani, this analysis 
will argue that law has the power 
to produce, legitimize, and 
entrench epistemic contingencies, 
specifically by silencing women 
while closing off frameworks of 
knowledge production from those 
who seek to broaden and deepen 
them. 
 Michalko argues that 
certain social locations are 
privileged through modernist 
discourses  which reinforce the 
Enlightenment’s rational subject; 

contemporarily, this takes the 
form of the white, straight, male, 
secular-Christian, able-bodied 
thinker.2 Rationality is considered 
to be accessible only to those who 
occupy the vantage point of this 
identity. Bodies and ways of being 
that exist outside the confines of 
the rational subject are seen to 
come with “contingencies”, or 
epistemic roadblocks to legitimate 
knowledge production.3 Building 
on Michalko,  Crenshaw’s 
analytic tool of intersectionality 
will be used to examine epistemic 
contingencies that overlap 
though interlocking forms of 
marginalization.4  
 Firstly, one can see 
the impact of epistemic 
contingencies through Turpel-
Lafond’s navigation of Canadian 
society as an Indigenous woman. 
Turpel-Lafond explains how 
mainstream white feminism 
silences Indigenous women by 
requiring that they experience 
gender independently from race 
and culture.5  Michalko notes that 
dominant feminist discourse seeks 
to affirm womanhood as a valid 
epistemic location, so long as a 
woman is not burdened by any 
other epistemic contingency.6  The 

CANADIAN LAW AND THE EPISTEMIC CONTINGENCY
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implications of this view are visible 
through the Royal Commission on 
the Status of Women in Canada.7   
While the Commission aimed to 
represent all Canadian women, 
Turpel-Lafond’s work reveals that 
it could not possibly do so when 
its mandate sought to establish 
goals that Indigenous women did 
not share.8  In an effort to situate 
womanhood in close relation to the 
figure of the rational male subject, 
the Commission treats Indigeneity 
as an epistemic contingency.9  This 
is a price it willingly pays to give 
white women a seat alongside men 
at the epistemological table. 
 Next, Crenshaw’s lens 
of intersectionality reveals 
that Indigenous women are 
marginalized along the axis of 
gender, even within contexts that 
value Indigenous knowledge. 
In their own communities, 
Indigenous women have been 
shut out of knowledge production 
in the form of leadership and 
community governance.10  Despite 
their traditional location at the 
centre of their culture, the Indian 
Act bars Indigenous women from 
inheriting the epistemic legacy of 
Indigenous knowledge – that is, 
the traditions, stories, and histories 
deemed to be of legal and cultural 
value.11  Thus, the epistemic 
contingency helps us understand 
how law enforces barriers to 
knowledge production. From the 
Indian Act’s explicit exclusion of 
women to a federal Commission  
that purports to represent all 
women yet that renders Indigenous 
women invisible, law locates 
Indigenous women’s racial, 
cultural, and gender identities 

outside the boundaries of epistemic 
legitimacy.12   
 A similar process takes 
place in the lives of women whose 
embodied faith situates them as 
religious minorities in Canada. As 
Thobani writes, faith is considered 
to be outside “Westernizing” 
intellectual discourse.13 It is read 
as an epistemic contingency 
that prevents an individual from 
furthering the production of 
knowledge.14 Theorizing Muslim 
women’s experiences through 
an intersectional framework 
reveals that many women’s 
identities are situated at axes of 
marginalization that comprise 
race, class, and citizenship status. 
This framework is also relevant in 
considering Quebec’s Religious 
Neutrality legislation. Employed 
as an analytic tool, the epistemic 
contingency reveals why many 
Muslim women are targeted by 
laws that ban religious face-
coverings while accessing public 
services.15  Many Muslim women 
practice a visible faith that cannot 
be amalgamated under the secular-
Christian umbrella, a faith that is 
embodied and thus read as defiant. 
Meanwhile, they are excluded 
from white feminist discourse 
and stigmatized as paragons of 
women’s oppression.16 Muslim 
women’s identities are devalued 
on the grounds of both faith and 
gender. As a result, they are not 
permitted to challenge and thereby 
expand on Westernizing epistemic 
frameworks17; simultaneously, 
they are stigmatized for not 
contributing to society through 
the very discourses that they have 
been barred from.18  

 When epistemic 
contingencies are reinforced by 
the legal system, marginalized 
people suffer. For example, courts 
frequently privilege the testimony 
of experts over those with lived 
experience.19  As Marriner shares, 
she was unable to testify in a 
sexual assault trial “despite having 
spent thousands of hours with 
women…over more than a decade 
of support work”.20  Marriner’s 
knowledge was not only devalued; 
she was prevented from improving 
the wellbeing of Jane Doe, a 
survivor who was being put 
through an unnecessarily arduous 
legal process.21 Moreover, the 
court was unable to consider her 
valuable testimony. As Marriner 
describes, forms of knowledge 
generated outside the frameworks 
of dominant epistemologies are 
frequently rendered valueless by 
the Canadian legal system.22 
 In conclusion, we must 
be vigilant when we examine 
the epistemic contingencies that 
law produces and permits. As 
Marriner writes, “What occurs 
in our legal system not only 
mirrors dominant discourses…it 
contributes to shaping [them]…
reinserting them into the populace 
with the newfound weight of 
legal validation”.23 Epistemic 
contingencies entrench hierarchies 
of privilege and thereby limit 
political and social participation, 
constrain marginalized 
identities, and devalue lived 
experiences. Above all, epistemic 
contingencies reinforce “closure”, 
whereby legitimate contribution 
is reserved only for those 
deemed able to participate in 

established discourse, preventing 
opportunities for change.24  In this 
way, Canadian law systematically 
excludes those who would seek 
to challenge, open, or expand the 
rigidity of its epistemologies. 
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